EYPQIAIKO NANENIZTHMIO
NOMIKH ZXOAH

AIAAE=H AP. 5

AIATATMATA

2T0UG Halsbury’s Laws of England , Vol. 24, 4" 'Ekdoon , map. 901,

OideTAI 0O OPICHOG TOU «AlaTdyuarocy -

«901. Meaning of “Injunction”. An injunction is a judicial remedy
by which a person is ordered to refrain from doing or to do a
particular act or thing. In the former case it is called a restrictive
injunction and in the latter a mandatory injunction. It is a remedy of an

equitable nature”’.

To dikalo TNG €TmIEiKEIAG DEXETAI AKOUN MIa OIAKPION TTEPAV QUTWV  TWV
«ATTAYOPEUTIKWVY» KAl KITPOOTAKTIKWY Olarayuarwvy». Eival pgetagu tou T
QTTOKAAOUUE «OINVEKEC OIdTayua» 1 «UOVIUO OIATayUay» Kal «TTPOCWPIVO
oiarayua». H Oiakpion Teplypagetal otov Halsbury’s supra , OTIG

TTapaypaeoug 903 kai 904 wg €ENG :
“903. Perpetual injunctions. A perpetual injunction is based on a
final determination of the rights of the parties, and is intended

permanently to prevent infringement of those rights and obviate the
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necessity of bringing action after action in respect of every such

infringement’.

“904. Interlocutory injunctions. The object of the interlocutory or
interim injunction is to preserve matters pending the trial of matters in
dispute , and an interim injunction may be granted ex parte in an

emergency’.

2tnv Kutrpo n E¢ouoia Tou AikaoTnpiou va ekdidel diatayuaTta , TTEPIEXETAI

o€ yevikd tTAaiolo oto ApBpo 32 tou [llepi Aikaortnpiwv Nouyou 14/60. To

ApBpo auTd TTpovoEi WG EEAG :

«32.—(1) Tnpouuévou oioudntore OIAdIKAOTIKOU  KAVOVIOLOU
ékaoTov  OIKQOTApIOV, &V TH AOKHOE TNG TOAITIKNG  auTtou
oikaiodooiag, ouvaral va  €KOIOn  ATTAYOPEUTIKOV  dlarayua
(TrapeuTtitrrov , OINVEKES N TTPOCTAKTIKOV) 1 va OIopidn mapaAntrnv
EIC TTAOAS TAC TTEPITITWOEIS EIS AS TO OIKATTNPIOV KPiVEl TOUTO dikaiov
n mpoéoopov, Kaitol dev aéiouvral r xopnyouvralr ouou UET’ auTtou

arrolnuwoeis N aAAn Beparreia:

Nocitalr 011 TTapPEUTTITITOV ATTAYOPEUTIKOV didTayua Ocv Ba ekOIdeTal
EKTOC €AV 1O OIKAOTNPIOV IKQVOTToinen O11 utrapxel ocoBapov CNAThua
TPOC EKOIKAOIV KATA TNV ETT’ akpodarnpiou dladikaaiav , 0TI UTTAPXEI
mlavorng Ot o airwv O1adIKoS OIKalouTal Bgparreiav , Kal 0Tl EKTOC
Qv €KOOON TTAPEUTTITITOV QTTAYOPEUTIKOV dIdTayua, 6a gival diokoAov
n aduvarov va amroveundn mAnpnc dIKAIooUVn EIS LIETAYEVETTEPOV

aradiov.
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(2) Oiovontrore mAPEUTTITITOV OIATAYUA, EKOOBEV CUUPWVWS TW
edagiw (1), Ouvarar va ¢ekdobBn UG TOIOUTOUC OPOUC Kal
TPOUTTOBEOEISC WS TO IKAOTHPIOV Bewpei Oikaiov , Kal To OIKACTNPIOV
ouvaral kaB’ oilovonTToTE XPOVOV, £TTi ammodeiel UAOyou aiTiag, va

aKUPWON 1) TOOTTOTTOINCN 0IOVONTTOTE ToIOUTOV dIATayuUQ.

(3) Eav nbeAe @avn e 10 OIKAOTNPIOV OTI OIOVONTIOTE EKOOBEV
arTayopEUTIKOV dlarayua ouvauel tou edagiou (1) eBaciobn erri
AVETTAPKWY AOywvV , N €av n armaqirnon Tou aitnt UE Qitnan Tou
o1T0ioU €KOOBNKe TO OIATAYUA QTTOTUXEl 1) €XEI EKOOOEI arTOPaon
Evavriov TOU OUVETTEIX TApaAsiyews N aAwg Kkal @avei oro
dIKaoTnpio OTl Oev UTTHpXE TMlavn Lacn vyia tnv Eyepon TnNG
arraitnong Tou, 1o OIKaoTnpIo duvarai , Qv Vouilel TOUTO TTPETTOV, LE
aitnon Tou OIAGIKOU gvavriov Tou o1Toio €k00BnNKe TO dIdTayua va
dlaraéel TNV KaraBoAn o’ autov euAoyng armrolnuiwons yia T
oarrdvec kai tnv BAABnv ATIC TTPOCEYEVETO €IS AUTOV OIa NG

EKTEAEOEWCS TOU dIATAYUATOG.

lMAnpwun amolnuiwocews oOuvauel Tou edagiou Toutou Ba civai
KwAuua Or olavdnmore aywynv o1 amolnuiwaoeIS eV OXETEI TTPOSG
OTIONTTOTE EYEVETO OUVETTEIQ TOU dlaTAyuarTog. Kai av roiautn aywyn
Exel Ndn eyepBn 10 dikaothpiov duvaral va dIakown auTthv Kara
TolI0UTOV TPOTTOV Kal ETTI TOIOUTOUS 0pO0IC WS NBeAs Bewproel Touro

TTPETTOV Y.
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EmTpooB£Twe TNG Mo TTavw YEVIKAG TTPOVOING , OXETIKO €ival kal To ApBpo

4 1ou [lepi [NoAimikng Aikovouiag Nouyou , Keg. 6 To OTTOi0 TTPOVOEi WG EENG :

«4.—(1) To Aikaortipio duvaral o€ OTTOI0ONTIOTE XPOVO , EVW EKKPEUET
g€ aQuTto aywyn, va ekoidel didrayua yia 1n JECEYyUnan , o1atnpnon,
QuAaén , TwAnon , Karakpdrnon 1 EmMBswWOENON TTELIOUTIAS TTOU
ATTOTEAEI TO QVTIKEIUEVO TNS aywyns N dIarayud yia tnv TapeUTTOdIon
orrolaodNITore amwAgiag , {nuiac r OUCUEVOUC ETTNPEACOU TTOU
ouvaro, av Oev €kd0Bei tOo didrayua autd , va mpoéevnBouv o€
TTPOOWTTO N TTEPIOUTIQ, EVOOW EKKPEUEI TEAIKN OIKATTIKN QTTOQQACH OF
¢nrtnua tou emnpeadel 10 TTPOOCWTTIO QUTO 1 TTEPIoUTIa 1 EVOOwW

EKKPEUEI N EKTEAEON TS JIKACTIKNG ATTOQACNC.

(2) To oidrayua peceyyunons mou avapépBnKke 1Mo TTAvw OnUAivel
dlarayua 1ou opilel TTPOOWITO 1 TPOOWTTA yia va &loéABouv o€
akivnrn 1010KkTnoia , 1mou opilsrar aro diarayua, n orroia &ivar aTnv
KQToxn TOU TTPOOWITOU EVAVTIOV TOU OTToioU €KOIOETal TO dlaTayud |,
Kal va oUAAé€ouv , mmapaAdBouv Kal avaAaBouv ora xépia Toug Ta
uiobwuara Kai Ti¢ TPooodou¢C auTAS, Kabwe Kal ta ayaba kai tnv
KIVNTH TTEPIOUTIQ TOU £V AOYw TTOOOWITOU KAl va Ta KpArouv yia 000
XPOvo opiletar aro diarayua N HEXP! VEWTEPOU dlarayuarog Tou

AikaoTtnpiou.

(3) To diarayua 1Tapéxel OTO TTPOOWTITO TTOU OPICETAl UE TOV TPOTTO
autd mAnpn €éoucia va evepyei kaberi To orroio oiardooesTal va
OlevepynBei ue 10 diarayua autd KaBwg Kal KABe GUVTEAEDTIKO ue QuTo

Kal , ammo TNV KOoIVOTToinon Tou OIatayuaro¢ mpog 1O TTPOCWITO
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evavriov Tou ormoiou eKOOBNKeE, autd OTEPEl TO TTPOOWTITO AUTO ATTo
KaBe téroia eéouaid, THPOUNEVOU UOVO TOU OIKAIWATOS TOU VA KATEXEI
TNV akivntn TEPIOUTia TToU TEAEI UTTO UECEYYUNON , KAl va OUVEXICEl TN
dieéaywyn NS £pyaaciag Tou O QUTH KAl va XPNOIUOTTOIEI TV KIVQTH
Teplouaia n orroia duvaro va BPICKETAI O AUTH yId TOUG OKOTTOUS TG

KaTtoxnN< autnc Kai tng die€aywyngs tng Epyaciac rouy.

Etriong oxeTikd civai kai 1o ApBpo 5 tou Kep. 6, TO OTT0I0 TTPOVOEI OTI :

«5.—(1) KaBe Aikaornplo , OTO OTTOIO EKKPEUEI aywyn yid XPEOS N
arrolnuiwon , duvarai , € OTTOIOONTTOTE XPOVO UETA ThHV EYEPON THC
aywyns , va dlardéel OTw¢C O EVAYOUEVOS TTAPEUTTOBIOTEI v
arraAoTpiwael TOO0 UEPOS TNG QakKivntng 1010KTNOIAg¢ TTou  Eivail
EYYEYPAUUEVN OTO Ovoud TOU 1) yia Thv oTroia diKalouTal Kard vouo va
Eyypagei we I0I0KTATNG, 000 , KATd 1N yvwun tou Aikaornpiou, givai
ETTAPKEC VA IKAVOTTOIRCEI TNV QTTaiTnon Tou evayovra uadi ue 1a é€o0da

g aywyng.

(2) To didrayua auto Ocv ekOIOETAI EKTOC av @aiveral oTo AIKaoTHpIo
011 0 evaywv éxel KaAn Baon aywyng, Kai o1l e tnv mwAnon f m
yeraBipacn tng 10I0KTHOIA¢ o€ TpIiTo €ivar mlavo va eutrodioTei o
EVAywvV OTNV IKavoTToinon tnG OIKAOTIKAG ammo@acns 1mou Tuxov 6a

EKOOOBEI UTTEP TOU.

(3) KaBe didrayua mou ekdideral duvauel Tou apBpou aurou TTPETTEI va
opicel , epooov eival TTPAKTIKG duvaro, Tn BEan , Ta opia , TV EKTAON

Kal Tn oUOon TNS I0I0KTNOIAC TToU ETTNPEALETAl ATTO AUTO.
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(4) orav ekdideral diarayua duvauel Tou apBpou auTou, TO TTPOCWTTO ,
UE aitnon tou orroiou eKOIOETAI QUTO , Ouvartal va KAtaBéoel OTo
Emapyxiakd KrnuaroAoyiké [pageio 1nG emapxiac ornv  ormoia
Bpioketal n 1010KTNTIa 1TOU €TTNPEAleTal QO TO dIATAyuQ, ETTIONUO
avtiypao tou diarayuaro¢ padli ue onueiwua mou ameubuveral oTov
Emapxiaké KrnuaroAoyikd Asitoupyo , mou ¢nra va unv perapiBaocrtei
n Tepioudia OTo0 Ovoud OTTOIOUONTTIOTE TTPOCWITOU AAAoOU QTro TO

TPOOWTTO KATA TOU OTToioU £KOOBNKE TO dIATayLaq.

(5) To Aiarayua kai 10 onueiwua givail mpooITa yia €mOgwpnon oTo
ypageio Ommou Kararénkav kai KaBe uerayevéatepn uerapifaocn tng
1010KTNOIA¢, Tou yiveral kara 1n OIAPKEIQ TNS IGXUOS Tou dIaTdyuarog ,
givar dkupn , n Beparreia dUwWS OTTOIOUOATTIOTE TTPOCWITOU OTO Ovoua
ToU orroiou n 10I0KTNoia RBsAs ueraBiBaotei ue Tov T1POTTO QUTO
ouviotaral yoévo o€ armraitnon amolhnuiwons vavriov Tou TTPOOWITTOU
TTOU TTAPAXWPNOE N EKXWPNOE OE QUTOV ThV IOIOKTHOIQ EiTE L€
mwAnon , dwped , umolnkn n ue aAdo 1pormo. O Emapxiakog
KrnuaroAoyikog¢ Asiroupyo¢ mpoBaivel oe Karaxwpnon o€ LiBAio mou
Tnpeiralr , yla 10 OKOTTO auto , n orroia Ocixvel Ot 1a Eyypaea
Kararébnkav KavoviKd Kal YVWOTOTTOIEI ypaTITws Tov aplBud 1ng

Karaxwpnong oTo mpOOWITO TTOU KATEBETE TO £yypagoy.
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To ApBpo 4, Kep. 6, KOAUTITEl TNV €Couaia Tou AIKOOTNPiou va €KOIOE

TTPOCWPIVO JIATAYHA PEXP! KAl OTO OTADIO EKTEAEONG ATTOPACNG VIA :

Meoeyyunon
Alathpnon, @UAAgn, TTWANCN , KATAKPATNON TTEPIOUTIAG

EmBewpnon trepiouaiag

> wnh

MNa TTapeUTTOdIoN OTTOINOOATIOTE aTTWAEIOG, (nuiag 1 OUOMEVN

ETTNPEACUO o€ TTPOCWTTO N TTEPIOUTI

Mpoowpivo didrayua ekdideTal duvauel Tou ApBpou 4 Tou NOuou oe oxéon

ME TTEPIOUTIa TTOU €ival TO AVTIKEIMEVO TNG aywyNng. BAETTe 1TX , avagopika
ME Tnv aitnon Twv (1). STAVROS HOTELS APARTMENTS LTD (2)_
T'PHITOPIOY T'PHIOPIOY KAI (3) AEZTIOINAZ 'PHIOPIOY (AP.2) AIA.
THN EKAOZIN [TIPONOMIAKQOY AIATAITMATOZ , 1994, 1 AAA osA. 836

OTTOU QTTOPOCIOTNKE €TTioNg OTI OTTOU N aitnon yia Tnv €kdoorn Tou

TTpoowpIivou dlatdypatog  dev Paoifétav oto ApBpo 32 twv [lepi

Aikaornpiwv Noyo , aAAad povo o1o ApBpo 4 tou Keg. 6 , To AldTaypa dev

MTTOpOUOE va €ixe €KOOOEi OIOTI OI HEAAOVTIKEG EIOTTPALEIS OEV UTTOPOUCAV
VO aTTOTEAOUV QVTIKEIMEVO TNG AYWYNAG. 2TNV UTTOBeon eKkeivn €ixe €kOOOEi
dldTayhya hE TO OToi0  gutrodifoviav o1 evayodevol amrtd Tou  va
XPNOIMOTTOIOUV TIG EICTTPACEIC TOUG ATTO TA OIANEPICUATA KAl EYKATAOTACEIC.

To AikaoTtripio oTnv o€A. 841 TnNG aTTOPACNG AVAPEPEI TA EENAG:

«O ouoxeTIouOS ToU dIaTayuarog mpo¢ TNV E10IKH OTTIcO0YPAPnon ToU
KANTnpiou evraAuarog ammokaAuTTTel TwS OV HTAV Ol EIOTTPAEEIC AUTEC

KaB €autéC avrTIKEiUEVO TNC aywyng, oute kail Ba umopouce va Nrav
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aQou 10 JIATayua ava@EPETal OxI OE TTOOA XPNUATWV TTOU UTTAPYXOUV
aAG o€ ciommpaéeic mou evoéxeral va mrpayuarorroin@ouv. O aélwaoeis
TWV Evayoviwyv , OTTwG gival dIaTUTTWUEVES TNV OTTIcOoYpApnon Tou
KANTnpiou evraAuarog , EXouv aTo ETTIKEVTPO TOUSG TTOOA OQEIAOUEVA OE
EKEIVOUC aTTO TOUC QITNTEC OE OXECN ME TA OTToia EKOOONKAV JIKAOTIKES
armopdoeic. Aveédprnta arré 6oa dAAa Ba urmropouocav va AexBouv w¢
ITPOC TO BACIUO TNS aywyns OTNV TTPAYUATIKOTNTA N KATaxwpenon tng
AaTTOTEAET  TTPOOTTAOEIa  £QPEUPECNC TPOTTOU EKTEAEONS  OIKACTIKWV
armopdocewy 1Tou Noén ekdolnkav. Autd mapd 10 OTI TO TTAPEUTTITITOV

olarayua ouvoEBnKe e 1o OI0pIoHO TTAPAANTTTN/dIEUBUVT.

3. O aimntéc  avapépbnkav  oTiC  OpPACTIKEC — ETTITITWOEIC  TOU
TTAPEUTTITITOVTOSC  dIQTAYUATOC TTAVW 0TV ETTIXEIPNUATIKN  TOUSG
opaoTnEIOTNTA , 101AITELA APOU OEV TTEPIEXEI TTPOVOIA TTOU VA ETTITPETTEI
Tn O01G6eon mOOWV Via KAAuwn woBwv N kKai GAAwv  1oEXOVTWV
£EOOWV. To OI1aleUKTIKO ETTIXEIPNUA TOUC, OUWS 0pBa Osv avapéperal
oToV TPOTTO ME TOV OTToi0 aoKhBnke n OlakpITikh eéouaia Tou
mpwrodikou Aikaornpiou. Emikevipwverar otnv 6éon mw¢ 1o diarayua
EKOOOBNKE ex parte Xwpic va oUuvUTTApXOUV Ol TTPOUTTOBE0EIC TOoU
Gobpou 9 rtou [lepi TloAimikng Aikovouiag Nouou Kep. 6. Eivai
VOLIOAOYNUEVO TTWCS TO OTOIXEIO TOU ETTEIYOVTOS 1) OTTOIACONTTOTE AAANG
101aiTeEpn¢ TTepioTaons arroreAgi 6po yia tnv umapén eéoucoiac mPOS
EKOOON TTAPEUTTITITOVTOC dIaTAYLATOC UETA aTTd ex parte aitnon , [BA.
In Re Hadjisoteriou (1986) 1 CLR 429 orn oglida 440 kai Avagopikd
ue tnv airnon tn¢ RCK Sports Ltd (Ap.2) (1993) 1 AAA 618]. To
yveyovos ¢ EAMeipnc aurou Tou umoPBaBpou Ba armoreAouce

aveéaprnto AOyo yia Tnv EyKpion TnS aitnong.
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H aitnon eykpiveral. To apeutritrrov dIdrayua mou EKOOBNKE arro 1o
Emmapyxiakdé Aikaornipio Aapvaka¢ ori¢c 13/4/1994 ornv aywyn ap.

1208/94 akupwveral. Aev éxouv Cntnbei kai oev emmdikalovral E£00ay.

To ApBpo 5 Tpovoei yia TV €kdOOn TTPOCWEIVOU OdIaTAYUATOS TTOU
TTepIopiCel TNV ouvaAAayr) akivntng 1810KTNoiag OtTou TTX METABifaon
0106nkn , uttoBrkeuon , empBdapuvon. H akivntn 1d1okTnoia duvatdv va unv

EXEI AKOUA EYYPAPEI OTO OVONA TOU BIKAIOUXOU.

O1 TpouTToBETEIg YIa TTayoTToiNON aKivnTNG IBIOKTNOIAG avagEPOvVTal OTOV

NoOuo kai gival ol TTo KATw :

1. YTapyel KaAn Baon aywynig
2. Mg Tnv TTwANnon N petaBifaon mOavov va euTTodIOTEI 0O EVAYWYV OTNV
IKAVOTTOINON TNG OIKAOTIKAG ATTOPaCNG

3. 'YTrapén ekkpePodIKiag yia XpEog fj atrolnuiwon

2Tnv uttoBeon Larticon Co. v. Detergenta, Developments Ltd (2004) 1.

AAA , 1121 n povadikn akivntn 101okTnoia TNG Detergenta Evayouévng ,

ATav dn utroBnkeupévn Kal Ogv Ba PTTopoUucE va KOAUWEN TUXOV ETTITUXIO
NG aywyng. Autd atroteholoe cofapd Adyo 1Tou Ba dikaioAoyouoe Thv
€kdoon TTpocwpIvou dIaTAyuaTog. To TTpwTOdIKO eUupnua OTI aTTaITEITAl
«OTEPEG OeTIKN uapTupia» Kal «arrd oroixeia» yia Tnv €ékdoon evog
TTPOCWPEIVOU BIaTAyPaTog gival yev opBd aAAd otnv €Eétaong Tng TpIiTNG

TTpoUTT00e0NG ToU ApBpou 32 t1ou NOuou 14/60 dnAhadny 6T Ba nTav

OUOKOAO 1 aduvaTto va atroveunBei TTAAPNG OIKAIOOUVN OE PETAYEVEOTEPO
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OTAdIO EKTOG av €KDIDOTAV TTPOCWPIVO dIATayha dev gival atTapaitnTn N
TTOPOUCiaon PapTupiag yia TNV atrodeIgn TNG TTPAYUATIKAG TTPOBeoNng evOg
Evayoudévou yia Tnv PeTaBifaon i empBdapuvon TnG TTEPIOUCiag Tou. 'Eyive

0exTi n €ioAynon o1 To ApBpo 5 Tou Kep. 6 Ba tTpétrel va eCeTdleTal O€

ouvOuaouod e TIG TTPoUTTOBECEIC TOU ApBpou 32 Tou Nouou 14/60.

2€ MIa GAAn utréBeon , C. Phasarias (Automotive Centre) Ltd v._

2kuporrolia «Aswvik» Aiuired (2001) 1 AAA , 785, 10 AIKAOTApPIO

amepPIYe  TTPWTOBIKN  aitnon  yia  €kdoon TTPocwpPIvoUu  dIaTAYUATOG
TTAYOTTOINONG TTEPIOUCIOKWY OTOIXEIWV dNAAdK , akivnTng TrEplouciag oTnv

Bdaon Tou ApbBpou 5 Tou Kep. 6 kal ApBpou 32 tou Nouou 14/60 pe T0

OKETTTIKO OTI eV aTTOdEIXONKE O 1I0XUPICUOC OTI OI AITNTEG €ixav TTpOBeoN va
aTTOgEVWOOUV 1l va emipapuvouv 1O akivnto. To E@eteio diapwvnoe.
Atre@aoioe OTI Ogv gival avaykaia n TTPoCAywynR HOPTUPIAG yIa TTPAYMATIKA
TTPOOEON TOU evayopévou yia atrogévwon A emmRdpuvaon. Ekeivo TTou PeTpd
gival o Kivduvog va pnv IkavoTroinBei n dIkaoTikn amré@aon. Mepaitépw T10
AikaoTApIO atrepdaoioe OTI Kal av akéun ATav JeydAn n dla@opd PETAEU TNG
agiag Tou OKIVATOU Kal TnGg agiwong Ba nrav duvatd va ekdoBei TO

TTpoowpivé diatayua. To ApBpo 5 (1) tou Kep. 6 avagépetal o€ un

aTTogEVWON TOONG AKivNTNG TTEPIOUCIAG WOTE VA ATTOPEUYETAI N OECUEUON
TTEPIOUTIAG TTEPAV EKEIVNG TTOU €@ OOWV OeOeUTEl Ba ATTOPAKPUVEI TO

KivOuvo un IKavoTroinong TnG dIKAOTIKNAG aTTOPaonG.

To ApBpo 32 tou Nouou 14/60 KaAUTITEI OXI HOVO TTPOCWEIVA dIATAYUATA

(TrapepTTiTITOVTa) AAAG Kt pévipa. O1 TpoUTToBETEIC cival oUP@WVa PE TV

eTMIQUAagN Tou ApBpou 32 (1) :
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1. Ymdpyxel coBapd {NTNHa TTPOG EKOIKAON
2. MBavoTnTa o€ Bepartreia
3. EK16¢ e€av ekdoBei 10 didraypa Ba eivalr dUOKoAo 1 aduvarto va

atrovepnBei TTAAPNG diIKalooUuvn O0€ HETAYEVEOTEPO OTADIO.

H oxéon peTagu Twv TTpovolwy Tou Keg. 6 ApBpa 4 kai 5 kai Tou ApBpou.

32 1tou N. 14/60 oxoMidotnke oTnv utmébeon Loucas Papastratis v.

Glafcos Petrides (1979) 1 CLR 231, otnv o€Aida 240 :

«We must say that we entirely disagree with this proposition of
counsel. With the exception of cases where property is the subject
matter of the action, in all other cases an application for an
interlocutory order under section 4 of Cap. 6 cannot be considered
independently of the provisions of section 32 of Law 14/60. Section
32 of Law 14/60 is of a wider application than section 4 of Cap. 6
and, consequently, when an application is considered under this
section the provisions of section 4 of Cap. 6 are automatically taken

into account».

Me Aiya Aoyia To ApBpo 32 tou Nouou 14/60 €xel eyaAuTepn euPBEAEIO Kal

TTEQI0 EQAPPOYNG. ZUVETTWG oI TTPOVOIEG ToUu ApBpou 4 Tou Keg. 6 autduaTta

Aaupdavovtal uttown otav n aitnon Paciletal kal oto ApBpo 32 Tou N.
14/60.
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2.€ amépaon otabuo , Andreas Odysseos v. 1. A. Pieris Estates Ltd and
others (1982) 1 CLR 557 otnv oeAida 569-570 , To AIKOOTAPIO QVOPEPEI
Ta €¢NG , Pikis J.

«There is no reason in principle or on authority to interpret “a serious
question to be tried at the hearing” in the context of the proviso to
s.32(1) — Law 14/60, as requiring anything beyond the disclosure of
an arguable case on the strength of the pleadings, as the House of
Lords suggested in Ethicon, supra. On the other hand, it is fair to
assume that the second requirement laid down by the legislature as a
pre-condition for the grant of an interlocutory injunction- “a probability
that the plaintiff is entitled to relief” — relates to something other than
the complexion of the pleaded case of the applicant, and that could
not be, in the context of this statutory provision, anything other than
the evidential strength of the case of the plaintiff. In so holding, we
are fortified by a series of decisions of the Supreme Court to the
effect that the principles adopted in Ethicon do not apply in their
entirety or in all their breath in Cyprus. The Court must purport to
make some evaluation, what this should be we shall explain below, of
the evidential strength of the case for the party applying for an
injunction. (See, Acropol Shipping Co. Ltd & Others v. Petros Rossis
(1976) 1 C.L.R 38; Constantinides v. Makriyiorghou & Another (1978)
1 C.L.R 585 Papastratis v. Petrides (1979) 1 C.L.R 231;
HadjiKyriacos & Co. v. United Biscuits (1979) 1 C.L.R 689).
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The standard required for the plaintiff to overcome the evidential
hurdle is not very high; he is only required to establish “a probability”
of success. The concept of “a probability” imports something more
than a mere possibility but something much less than the “balance of
probabilities” , the standard required for proof of a civil action. A legal
probability is something different from a mathematical probability as
the Court explained in Re J.S. (a minor) [1980] 1 All E.R. 1061 (C.A.).

“A probability” , in the context of the proviso to s.32 (1), requires the

applicant to demonstrate that he has a visible , chance of success.

Lastly, it must be made to appear for the Court to grant an
interlocutory injunction, that, without it, it will be difficult or impossible
fo do complete justice at a later stage, it is clear that the question of
the adequacy of the remedy of damages, in the light of the facts of
the case, comes into play. The learned trial Judge, as earlier
indicated, felt that Odysseos would, in no way, be hindered in the
pursuit of the legal remedies to which he might be entitled, by
refusing the injunction. He took the view that Odysseos would, under
not circumstances, be entitled to become the owner of the property or

retrain in possession.
When all the of aforementioned factors are taken into account, the

Court must ultimately decide whether it is ‘just” or “convenient” to

grant the injunction”
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2Tnv Avdpéac ZopokAéouc v. 1. Kwordkn TaBeAoudn k.a (2002) 1 AAA

92 10 AikaoTApIo oTnV oeAida 98 avapEpel Ta €ENG :

«llpotoU armrogaaiosl va Tmapareivel TNV 1I0x0 TOU dIATAYUATOS, O
TPWTOOIKOC OIKAOTNG €£EETACE TNV UTTOBeon UmTd TO TIpioua Twv
KpIThpiwv , mou €Bsoe 10 apBp. 32 Tou mepi AikaoTnpiwv Nouou yia
v ékdoon mpoowplivwy olarayudrwyv. KaBodbnynbnke , ornv
avalnrtnon tng Auong, arro Tn OXETIKN VopoAoyia otnv orroia éruxav
EpUNVEIAC Kal QApuoyns ol 1o TTavw TTPOVOoIEC. ETmIKaAéoTnKe,
peraéu aAdwyv , 11 yvwaortés ammopaoels ¢ Odysseos v. Pieris Estates
and others (1982) 1 C.L.R 557, Jonitexo Ltd. V. Adidas (1984) 1
C.L.R 263 ka1 A.B.P. Holdings Ltd. V. Avopéa Kitalidn k.a (1994) 1
AAA 694. Me apopun TIS £I0nNYNCEIS TwV OIKNYOPWYV , 0 OIKAaTHG OEV
TTAPEAEIWPE va ETTIONUAVEI OTI ETTPETTE va QTTOoPeUxBei 0 Kivduvo¢ va
arroeaciocBouv mpowpa Béuara Tmou amrovral TIC KUpIOTHTAS TOU

KTHMATOC Y.

Kai otnv ogAida 99 :

«Aveéaprnra Ouws amod TNV KardAnén pag UuttipxE 1o UAIKO yia va
BcucAiwoer kar 11c dUuo mpolrrobéocig. Omwe utrodeixbnke ornv
uroBson Cayne v. Global Natural Resources Plc [1984] 1 All E.R.
225, ooBapd Béua mpo¢ ekdikaon (serious question to be tried)
Bswpeitar “one for which there is some supporting material”. O 6po¢
givar o idlo¢ kal oto apBp. 32. Téroio UAIKG utrdpxel. To TpwrodIKo
OIKQaoTApIO TO  Evromi{el 0TV  UQIOTAUEVN  KATAXwpPnon ora

KTNUATOAOYIKG BIBAia Kai d1aTTIOTWVEl TTEPAITEPW OTI [JOVO OTO TTAQIOIO
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TTOU TTapPéXElI N KavoviKn Oikn utropei va dlayvwoBouv ta dikalwuara
TWV O1adikwVv UEPWV. Ava@opika Ue T0 aAAo KpITnplo gival Tpoeavhnsg
0 KivOUVOC Eyypa@nc ToU KTRUATOC, EVOWEI TNE TTAPATTAVW ATTOPACHC
Tou OleuBuvty Tou KrnuaroAoyiou, 0To OVOUQ TOU £vVAYOLEVOU, EKTOC
av o1atnpPnBei To UPIoTAEVO KABeOTWS TpayuaTwy. Oa Quuicouue ot
, OTTWC TOVIOTNKE emaveIAnuuéva , o AisuBUVTAG OEV EXEl apuodIoTHTA
va arropaacilel mepi TNS I0I0KTHOIAC akiviTwy. Mia teAsuraia amopaon
eri Tou Béuarog givar n arrégaon tou kA 1. otnv M. AAkiIBiIadou K.a
v. K. Kwvoravrivou k.a (2001) 1 AAA 2133.

2TO TTEPIYPAUUA TOU O EQECEIWV avagépel , apou avaAuel diapopa
GpBpa Tou Kep. 224 kai mpoLaivel o€ OIAQOPOUS ICXUPICLOUS , TOUS
OTTOIOUC EXOUNE UTTOWN, OTI atTédeIEE aTToO Twpa Thv uttoBeon Tou yia
TPOOKTNON TNG KUPIOTNTOC TOU ETTIOIKOU LE EXOPIKH KaAtoxn , Touc
OTTOioUC 01 avTidlKol TOU QUOIKA apvouvral. Evw ol €peaifAnTor
otnpifovral o€ UIa KQTaxwpenon ora kKrnuaroAoyika BiBAia mou ouwg
Ocv TouS TTapéxel dikaiwuara. Eror Aoimrov dev ugiotaral n deUTepn
TPOUTTOBE0N TTOU TTPETTEI VA OUVUTTAPXE! YIA X0pHynon d1ardyuarocg,
Ot autoi dIkaiouvral o€ Oegparreia f 011 £xouv oparn meavornta
emiruyiag. EmravadauBavouue o1 to Béua auto givai yia 1o SIKAOTNPIO
NG ouaiag kai dgv gival duvarov, UE OTI TTPOOKOUIOTNKE, va UTTAPXE!
aéiwaon yia opIoTIKN Kpion Béuarog mou éxel ard T @UON TOU KATTola
moAuttAokornra. ‘Etol oTtepeital gpgiouaro¢ 10 TApAmTovo mTwe OV
aéloAoynbnke n paprupia kai OTI N EKKAAOUUEVN ammo@acn O&v

Tepiéxel aitioAoyia , BA. Jonitexo, avwrépwy.
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Ailadikaoia ékdoong Mpoowpivou AIaTAyHaTog

O1mwg €xoupe avagépel o TTAVW, TTPOCWPIVO didTayua gival duvatov va
€kO00ElI OTIC TTEPITITWOEIS OTTOU TO AIKACTRAPIO Kpivel OTI To Bépa eival
KATETTEIYOV ] UTTAPXOUV I01ALOUCEG TTEPIOTACEIC KATOTTIV JOVOUEPOUG — €eX

parte aitnong .

EkToc¢ og diadikaoTika BEuata  O1Tou cUPewva pe TNV Aiarayn 48, Twv.

Kavovwyv [oAitikng Aikovouiag 1o AIKaoTrplo €Xel dIKalodooia va eKOWOEI

eVOIANETO dIATAYHA , TTX ATTOKAAUWNG £YYPAQWY HE PMOVOUEPH aithon , N
eCouoia Tou AikaoTnpiou aAAG Kal To dIKAIOOOTIKO TTAQICIO TOU yia €KOoon
TTPOCWPIVOU BIATAYUOTOG O€ JovouEPn Baon , eutTepiEXeTal 010 ApBpo 9.
rou [lepi [oAitikng Aikovouiag Nouou , Keg. 6.

To ApBpo £xel WG ECAG :

«9.-(1) KaBe diarayua , 1o omoio 10 Aikaortipio éxel géouaia va
EKOOOEI duvaral , orav arrodelxBei 10 KaATEmEiyov 1 AAAEC 101QITEPES
TTEPIOTATEIC va EKOOBEI e aiTnon TOU EVOS ATTO TOUS OIGOIKOUS XWPIC

g1dorroinan arov aAAov.

(2) MNpiv ekdwaoel To didtayua autd xwpic €1dotroinon , To AikaoTiplo
TPETTEl va aTTaITel A1Td 10 TTPOOWTTO TTOU (NTA aQUTO, OTTWS avaAaBel
TTPOCOWITIKN) UTTOXPEWGDT , UE N XWPIC Eyyuntn N gyyuntéc , OTTwS 10

AIkaoTnpio Bswpei OKOTTIUO |, yia va £6Q0QAAIOTEI ) UTTOXPEWON TOU
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yia armrolnuiwon ToU TTPOCWITOU Evavriov Tou or1roiou {¢nreiral 10

oiarayua.

(3) Kavéva oiarayua 1o orroio €k060Onke xwpic eidorroinon ogv Ba
TapauéVEl OE I0XU YId XPOvo UEYAAUTELO QITO TOV avaykaio yia
ETidoan €1001T0INONS yI AUTO O€ OAOUS O00UC eTnpedlovral Ao auTo
Kal yia mapoxn ouvarotnTac o€ QutouS va gU@QAvIOTOUV EVWTTIOV TOU
AIkaoTnpiou Kai vOoToUV O€ auTO KABe TETOIO dIATayua TTAUEl va ITYXUEI
, METG TNV AREN TS TEPIOOOU QUTNC, EKTOC av TO AIKAOTHpIO , agou
aKouoel Toug OIadIKouS 1 OTToIoONTTOTE  QaTmé  autoug, Olaraéel
OIaQOPETIKA Kal KABe TETOIO OIATAYUQ TUYXAVEI LIETAXEIPIONS KATA TV

aywyn omwe 1o AIKaaoThpio Kpivel dikaio.

(4) Kauia oiaraén mou mepidauBadverar oro Gpbpo autd , dev Ba
epunveverar  on - emnpealdel i gpapuolerar  oni¢  €EOUCIEC  TOU

AikaoTtnpiou va kIOl EVIAALATA EKTEAETNCY.

Omwg TtrpokUTITEl , OTAV TO Bfua BewpnBOei OTI €ival KATETTEIYOV N
OUVTPEXOUV GAAEG IDIAITEPEG TTEPIOTACEIG , TO OlIATAYMA €KQIOETAI KATA TAV
aoknon NG OIAKPITIKNG EUXEPEIAG TOU AIKOOTNPIOU UE aiTNON TOU €VOG ATTO

TOUG D10dIKOUG XWwpig €100TTOINCN OTOV AAAOV.

Edv 10 Béua dev cival kaTetreiyov , TOTE TO AIKOOTHPIO dev £XEl DIKAiwPa
apuodidtnta , 1 dikailodooia va ekdwoel To OdIdTaypa otnv  Bdon
MovopepoUug aitnong. H ékdoon diatdypatog otnv Bdon povouePoUg
aiTnong €ival n €€aipeon oTov Kavova, OTI Kavevag Oev DIKACETAl EKTOG €AV

OKOUOTEi €TTi TOU BEuaTtog. TouTo ival TTayia VOUoAoynuéEVO , BAETTE TTX TNV
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aTé@acn otV uTéBeon (1). STAVROS HOTELS APARTMENTS LTD (2)
[PHIOPIOY FPHIOPIOY KAI (3) AESTIOINAS [PHIOPIOY (AP.2) AIA.
THN EKAOZIN [TPONOMIAKOY AIATATMATOS , (1994) 1 AAA ozA..
836.

Mepaitépw €xel vopoAoynBei 611 petd tnv emridoon Tou diatdypartog , o Kad
ou n AiTnon €xel dIKaiwpa va egeavioTei Kal va dgi¢el Adyo yiaTi To didTayua

Oev TIpETTEl va Trapapeivel o 1oxU. ‘Exel emmiong vopoAoynBei OTI , uE

0edopévo To AekTIKO Tou ApBpou 9 (3) Tou Keg. 6, 6T TOo AldTayua dgv Ba
TTAPAMEVElI O I0XU , YIa XPOVO HEYAAUTEPO ATTO TOV AVAYKAiO yia €TTid00N
€1d0TT0IiNONG , N NUEPOPNViIa KAt Tnv oTtroiav Ba d06ei n gukalpia oTOV
O1a0IKO va aKOUOTEN , aou Yivel TTidoang Tou dlaTayuaTog, OV UTTOPED va
atréxel Karta TOAU atrd Tnv nueEpounvia €kdoong Tou dIaTAYPATOS OThV
atroucia Tou Oladikou. 2Tnv uttéBeon ava@opikad pe aitnon tou HENRY
CHALHOUB, (1999) 1 AAA , 1333 10 AIKOOTAPIO €iXe €KOWOElI O€

Movouepn aitnon , €vOIANECO TTPOCWPEIVO dIATayua , TO OTTOI0 KATEOTN

ETMOTPETTTED O 17 nuépeS. To AikaoThApio atmme@daoioe o1 To ApBpo 9 (3).

rou [llepi MNoAimikA¢ Aikovouiac Nouou , Kep. 6, dev €TTITPETTEI TOV OPICHO

TOU OIATAYMATOG WG ETTIOTPETTEOU O€ OTI TO AIKaoTAPIO Ba Bewpouoe wg
eUAOYO XpOvo , TIEPAV TOU QVAYKQAIOU yia OKOTIOUG €TTidoong. 2av

atroTéAEOUA , AaKUPpWONKE e aitnon certiorari To HOVOPEPES auTd didTayua.

‘Evag GAAOG Kavovag TTou agopd TNV €Kdoon TTPOCWPIVOU dIATAYUATOS O€
Movouepn aitnon , €ivarl 011 0 AITNTAG €XEI UTTOXPEWON va TTPoREi o€ TTARPN
atmmrokKAAUWN OAWV TwV OUCIWOWY YEYOVOTWYV Kal ac@AAéoTaTa va unv
TTapatrAavrioel 7o AikaoThplo. Eival vopoAoyiakd BepeAiwuévo OTI I0XUEI O

Kavovag «uberrima fides» dnAadn «the utmost good faith» 1 «Tng vwiorng
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kaAnc¢ miortncy. Omwe e€gnynoaue Mo Tavw eival Kat €¢aipeon Trou
ekdideTal éva diaTaypa, dnA Hia atroégacn £€0Tw Kal TIPOCWPIVAG eUONG TOU
AikaoTnpiou Xwpic va akouoTei n AGAAn TTAeupd. Zuvemmwg o AITNTAG
BapuveTal ye TNV UTTOXPEWON €pOoov CnTA atrd To AIKAOTAPIO TNV APECN
eTEPPBAON TOU , va atTokaAUWel oTo AIKaoTRpIo OAN TNV aARBeia Kal Jovo
TNV aAnBeia. To kKaBAkov Tou AITNTA O€ QITACEIC AUTOU TOU €idoug EXEl
OIEUKPIVIOTEI o€ peyaAo aplBud armmopdoewy Tou AvwTdaTtou AlkaoTnpiou Kal
atroTeAei BepeAeIwdN Kavova , TTapABacn TOU OTTOIOU £XEI OAV CUVETTEIA THV

akUpwaon dlIaTayuaToS XWwEIic Kav va akouoel To AIKAoTAPIO TV Oudia Tou

Béuartog. 2tnv uttoBeon Anuou ldeou v. 2o@okAn Bookou (2001) 1168,
T0 E@eteio ékpive OTI N TTAAPNG Kal €IAIKPIVIG ATTOKAAUWN , OUCIWOWV
YEYOVOTWYV TTOU €ival o€ yvwon Tou AITNTA , ATTAITEITAI TTAVTOTE O AITAOEIG
ex parte. NapdAAnNAn TTpoouyr oto AvwTaTto AIKAOTHPIO YIa TTapOuoIa JE
Ta emidika BEuata oto Emapxiakd AIKOOTAPIO , ATAV OUCIWOES YEYOVOC
KaBoTl kal 1Ta 2 évlika péoa Ta otroia TTpowbBouce o AITNTAG €ixav
OUCIaoTIKA ToV id10 0TdX0. AnAadr) atrd Tnv pia o AITNTAG d1EKOIKOUCE OTO
Emrapxiakd Aikaotrpio MNagou katd tou Afpou MNagou , didtayua va Tayel
o ARuog va etrepPaivel o€ opliopéva TEPAXIa yng OTTou AgiIToupyouce
eomiatopio. NapdAAnAa Opwg e€ixe  kataxwpnoel kair lNpooguyr oT0
Avwtato AikaoTtplo kara tou AAQpou llagou pe TV oTtroia {ntouce
aKUpWON TNG ammogacng Tou AfuUou ME TNV oTroia Tou (NTABNKE va
QATTOPAKPUVEI TA QVTIKEIUEVA ATTO TO €0TIATOPIO. 2TNV ATTOPACN TOU , TO
AikaoTrplo Kavel avagopd otnv oel. 1172 — 1173 oTIG apx€EG TTOU DIETTOUV

TO BEuQ :
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« [1ANpn¢ Kai eINIKpIVAS atmroKAAuWn OAwv Twv ouaIiwdwyV YEYoVOTWY ,
TToU €ival O0€ yvwaon Tou QITnTRH, QTraiteital TAVIOTE O€ QITNOEIS €€
mapre. AIapopeTika 10 dIarayua 1mou 006nKe xwpic va tnpenbei n
utToXpEéwan autn Tou aitntn Ba mpémel va akupwBei kara tnv Inter
partes akpoaan 1n¢ airnong. Eivar de acxero av n mapaAsiyn téroliag
amoKaAuwne nrav eokeuuévn n oxl. O kavovac avarruxOnke o€
oxéon e TNV xopnynon diarayudrwv Tou TUTTOU mareva, aAAa eivai
KaBoAIKNC 10X0U0¢ O€ UTTOBETEIC TTPOOWPIVAS OIKAOTIKNG TTPOOTATIAC.
H mpwrtn umdéBeon 1mou KwOIKOTTOINOE TIC APXEC yia TH xopnynon
diarayudrwv mareva nrav n Third Chandris Shipping Corportation
v. Unimarine S.A [1979] 1 Q.B. 645 (cpcrciakn amogaon). H
UTTOXPEWOT aTTOKAAUWNS ATAV N TTPWTH TTPOUTTO0e0n ToU €Bc0e. Kai
EVATTOKEITAI OTO OIKAOTN , KATA TNV &VAOKNON TNS OIAKPITIKNG TOU

EUXEPEIAC , VA EKTIUNTEI TN ONUACIa TETOIWV OTOIXEIWV.

Eivar xpnoiun , oto onueio auro, n avagopd o€ oUVIOUO ATTOCTTACUA
amré 1o BiBAio tou Mark S. W. Hoyle “The Mareva Injunction and
Related Orders” (1997) 3 n ékdoan , otn aeA 71 umo rov 1itTAo «Lack

of full disclosure»:

“There is a powerful argument in the view that if full and frank
disclosure has not been made in the ex parte application, the order
will be discharged because of the seriousness of the omission. This
is because it is up to the judge to consider the importance of the
relevant facts, so that he can exercise his discretion in the light of
as much information as possible. Consequently, a lack of full and

frank disclosure need not be deliberate before the injunction is

/root/convert/apache-tomcat-6.0.20/temp/ ® @ V0V VOV VO VO OO OV . 5580888600112134112.doc 20



discharged for that reason, but merely has to be pertinent to the

issues involved, even if it does not affect the merits of the claim.

At the ex parte stage the only evidence before the court is that
provided by the applicant for the injunction. It is an established part
of the practice in applications for ex parte orders that the applicant
gives as fair a description of the case as possible. The judge should
be alerted to any particular defences or problems so that his
assessment of the situation is a objective as it can be at the early

stage of the matter”

Exouue otnv Kummpo avdAoyn Oswpnon, omws Ocixvel n mAouoia
TTEPITITWAIOAOYIQ , TTOU EQAPUOOTNKE O KAVOVAC. 2XETIKEC Eival Ol
TAPAKATW QTTOQPACEIS OTIC OTTOIEC EMMECUPE TNV TIPOCOXH MAS N
OIKnyopo¢ Tou e@eaifAntou: Demstar Ltd v. Zim Israel Navigation
Co. Ltd k.a (1996) 1 AAA 597 kai M & CH Mitsingas Trading Ltd
k.a v. The Timberland Co. (1997) 1 AAA 1791, 1797 ».

Katd tnv ekdikaon Tou TTpoowpIvou dIaTayuaTog , €iTe auto £xel eKOOBEI o€

Movopepr BAon , €iTe OxI , €XEl €TTiIONG aTTOPACIOBEI OTI TO AIKAOTHPIO dEV

TTPOPAiVEI € EUPMATA ETTI TWV YEYOVOTWYV Ta OTTOIa Ba ATAV TTI0 CWOTO VA

ATTOPACIOTOUV OTO OTAdI0 €KkdiKaONG TNG ouciag TnG uttdBeong THE
JONITEXO LTD v ADIDAS SPORTSCHUHFABRIKEN ADI DASSLER

KG (1983) . 1 AAA.
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EupAuata Tou AikaoTtnpiou oe autd 1o oTddIo , duvaTtov va TTapegnynbouv
N va BewpnBouv OTI €xouv TrpoatToPacioel To BEua TO OTT0I0 Ba
atro@acioBei Katd TNV dIKACIYO. ZUVETTWG OE auTd TO OTAdIO TO AIKOOTAPIO
Oev uTtraivel otnv oucdia TG dlagopds , aAAG TreplopideTal OTO va

arrogaacioel Katd 1mooov ol TTpouTToBéocelc Tou ApbBpou 32 tou N. 14/60

TTAnpouvTal.

21NV o€Aida 271 , To AIKOOTAPIO AVOPEPEI TA EENG -

«Indeed the learned trial Judge exhibited, after referring to the legal
principles relevant to the issues raised before him caution by stating

the following:

“I believe it would be undesirable in the present case to endeavour to
resolve on such evidence as has been adduced the factual disputes
on which the result of the action will ultimately turn. Passing off cases
very often pose difficult factual questions in respect of which
considerable evidence; may be adduced to enable the Court to
decide : see the comment of the Privy Council in Cadbury
Schweppes Ltd and Others v. Pub Squash Co. Pty Ltd [1981] 1 All
E.R. 213"

I fully share his attitude and | have afortiori on appeal acted likewise»
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AIKAIOAOZIA TOY AIKAZTHPIOY «IN PERSONAM»:

To AikaoTtriipio evepyei ekdidovtag didtaypa “ in personam” pe Aiya Aoyia
TO0 AIKQOTAPIO OKOTTEUEI KATA TNV AOKNON TNG JIAKPITIKAG EUXEPEIAG TOU KAl
TNV €€A0@PAANION TWV APXWVY TOU VA EVEPYNOEI «TTPOCWTTIKG» OnAadn «in
personamy. Ta AlQTAyuaTa TOUu OTTEUOUVOVTAI EVAVTIOV TTPOCWTTWYV KAl
a@OPOUV Ta TTPOCWTTA Kal OXI avTikeEiyeva. To AIKAoTrplo v eVEPYEI «in
rem» .Ta Alaraypata Tou dgv OTpEPOVTAI, EKTOG OTTOU YiVETAI VOUOBETIKN)
pUBUION, KATA TNG TTEPIOUCIAG €iTE KIVNTAG €iTE akivnTng aAAG deopEUOUY TO
TTPOoWTTO Tou Evayopévou 1 evavrtiov €KeEiVOU TTOU OTPEQOVTAl UTTO TNV
TTPOCWTTIKA Tou 1810TNTA Kal dev aTTOTEAOUV guTTPAYMaTO BAPOC KATA TNG
TTEPIOUOIOG. ZUVETTWG Otav 10 AIKOOTAPIO €xel dIKalodooia evavTiov
Evayouévou ekto¢ Kutrpou €xel TTapdaAAnAa dikaiwpa va eKOWOEl EVAVTIOV
TOUu Kal AIGTayha. 2av YevikO kavova Oev €mdIKAlEl Ouwg B€uaTta OTO
TTAQIOI0 auTd TTOU Q@OPOUV IDIOKTNOIOKNG QUOEWS OIEKDIKACEIC Kl

Aaupaver uttdyn 1o dikaio TNG Xwpag O1rou BpiokeTal o Evayouevog.

Ortav €kdidel didtayua 1o AIKACTAPIO , OTPEPETAlI TTPOCWTTIKA KATA TOU
dladikou Kal OxlI KaTtd Tn¢ Trepiouciag. 21o PiBAio Equity and the Law of

Trust 10" ékdoon Philip H. Pettit , ogA. 571 o1 cuyypa@eic eEnyouy :

“In granting an injunction ‘the court acts in personam, and will not
Suffer anyone within its reach to do what is contrary to its notions of

equity, merely because the act to be done may be, in point of locality,
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beyond its jurisdiction. A person who is residing abroad, and
physically outside the jurisdiction, is nevertheless within the reach of
the court if service out of the jurisdiction can properly be made upon
him under the rules of court, and the same is true of a company
incorporated abroad. The court, however, will consider carefully
before it grants an injunction in these cases, and , as a general rule,
will not adjudicate on questions relating to the title or the right to the
possession of immovable property out of the jurisdiction, nor will it
give effect to a contractual or equitable right in personam which the

lex situs would treat as incapable of creation”

QUIA TIMET INJUNCTION:

2.€ OPIOUEVEG TTEPITITWOEIG N €KOOON dIATAYMATOG EITE TTIPOCWPIVOU EiTE

MOVIPOU ekOideTaI OTTOU €TTATTEIAEITAI N TTIPOKANGON ¢Nuiag aTov dIAdIKO Kal

OxI JOVO OTavV TTPONYAONKE N CUYKEKPIUEVN TTAPARACT Kal TTPOKANGCN

¢nuiag. 210 BiIAio PETITT SUPRA avagépovtal Ta €¢Ag oTnv oeA. 577:

“Although an injunction is directed to the future, it is, in general ,
based on some infringement or, in the case of an interim injunction,
alleged infringement of the claimant’ s rights. It is, however, possible
to obtain injunctions, both interim and perpetual, based on an injury
by the defendant which is merely threatened or apprehended ,
although no infringement of the claimant’s rights has yet occurred.
The House of Lords, in Redland Bricks Ltd v Morris, said that there

are two types of cases. First, where the defendant has as yet done
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no hurt to the plaintiff but is threatening and intending (so the plaintiff
alleges) to do works which will render irreparable harm to him or his
property if carried to completion: such cases are normally concerned
with negative injunctions. Secondly, the type of case where the
plaintiff has been fully recompensed both at law and in equity for the
damage he has suffered but where he alleges that the earlier actions

of the defendant may lead to future causes of action”.

ANOZHMIQZEIZ KAI/H AIATACMA

To AkaoTAplo €dv Kpivel 0TI To BEua €ival duvatd va €mmAuUBEl ye TNV
amédoon ammolnuiwoewy , Ogv  ekdidel Oiataypa. Oupwg 46tou ol
aTTo{NMUIWOEIC OEV ETTAPKOUV , TOTE TO AIKACTHPIO TTPOXWPA PE TNV £KOOON
dlatayuatog, BAETTe PETITT supra , oe\. 584-585

“On the one hand Lord Macnaghten has stated that while the amount
of damages that it is supposed could be recovered does not furnish a
satisfactory test, an injunction and not damages should be awarded if
the injury cannot fairly be compensated by money; or if the defendant
has acted in a high handed manner, or if he has endeavoured to steal

a march upon the plaintiff or to evade the jurisdiction of the court’.

“Most of the cases in which an injunction has been refused and
damages awarded are cases where the plaintiff has sought a
mandatory injunction to pull down a building which infringes his right
to light or which has been built in breach of a restrictive covenant. In

such cases the court is faced with a fait accompli and to grant an
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injunction would subject the defendant to a loss out of all proportion
fo that which would be suffered by the plaintiff if it were refused. A
Similar situation arises where a prohibitory injunction is sought to
restrain access to the defendant’s house which, if granted, would
render the house land-locked and incapable of beneficial enjoyment.
One may note also Sharp v. Harrison where Astbury J stated the
general proposition that damages and not an injunction should be
granted where the plaintiff had not really suffered any damage and an
injunction would inflict damage upon the defendant out of all
proportion to the relief which the plaintiff ought to obtain.

Finally Lord Denning MR has indicated, obiter, that damages should
be awarded where the effect of an injunction would be ‘to stop a great

enterprise and render it useless”.

2tnv Kumpo n mmo mavw apxn emBeRaiwdnke Kal €QapuOOTNKE OTNV
Loucas Papastratis v Glafkos Petrides (1979) 1 C.L.R 232 O1ou

ammo@aciotnke o1 av o Evaywv Tetoxaive otnv  aywyrp tou Ba

atmroka@iotato ocav PEAOG Tou «Trusty (ZUAAOyou) kal Ba ETTaipve Kal
ammolNMUIWOEIG. 2UVETTWG Oev  oUVTpeXe AOyog €kdoong TIPOCWPIVOU

OIaTAYUATOG.
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KAOYITEPH2H KAI 2YTKATANEYZH

Otrou Trapartnpeital kKaBuoTtépnon Kal/fj ouykataveuon , To AIKAoTRpIO
duvatdév va apvnBei TNV €kdoon TTPOCWEIVOU 1 POVIYOU dIaTAYUOTOG.
BAére PETTIT supra:

p.608

“Delay or laches, and , a fortiori, acquiescence by the claimant in the

infringement of his rights may disentitle him to an interim injunction,
particularly if the defendant has incurred expenditure in the
meantime. The meaning of acquiescence has been discussed in a
number of cases. It involves a knowledge by the claimant of his rights
infringed by the defendant, and an encouragement or even merely
passive inaction by the claimant on the strength of which the
defendant has expended money or altered his position in violation of

the claimant’s rights”

KAGAPA XEPIA

Alatayuata ekdidovTal otav 10 AIKAoTAPIO KPivel OTI gival dikaIo KAl TTPETTOV
OUMQWVA HE TIC APXEC TNG ETTIEIKEIAG. AV N CUPTTEPIPOPA Tou AITnT ATAV
MEUTTTA TO AIKaoTApIO duvaTév va apvnBei Tnv €kdoon Tou AlaTAyUATOG.

BAétre Pettit , supra :
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p.609

“The jurisdiction to interfere is purely equitable and it must be
governed by equitable principles. One of the principles is that the
court will not grant equitable relief to a litigant unless he comes, as it
is said, with clean hands. On this principle, as Lord Eldon observed,
many cases have occurred in which injunctions are applied for, and
are granted or refused, not upon the ground of the right possessed by
the parties, but upon the ground of their conduct and dealings before
they applied to the court for the injunction to preserve and protect that

right’”.

MH AIAAIKOI

Aaupaverar utmown vyia Tnv €kdoon 1N un dlatdyuato¢ o Pabuog

ETTNPEACHOU TPITWV PN dl1adikwyv. 210 Pettit , supra, ava@épovTtal Ta €ENG :

p.615

“Again owing to the fact that it is an equitable remedy, the court in
deciding whether or not an injunction should be granted may take into
consideration the effect that the grant of an injunction would have on
third parties. Thus in Maythorn v Palmer the defendant employee had
entered into a limited and valid covenant not to enter into the
employment of anyone other than the claimant. He entered into the

employment of a third party who knew nothing about his undertaking
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to the claimant. The claimant’s claim to an injunction was refused,
partly on the ground of the injury this would do to the third party, who

was not a party to the action’.

NAPAAEIMATA AIATACMATON

2 XETIKN avagopa vivetal o€ 10 katnyopieg otov Pettit, supra, wg £ENG:

p.618
“17 TO RESTRAIN A BREACH OF CONTRACT (ha va

mapeuTTodioTei diIdppnén 2uuBaong)

There is a close relationship between an injunction to restrain a
breach of contract and a decree of specific performance. The terms
of a contract may be affirmative or negative, or partly one and partly
the other. Subject to the restrictions dealt with in the following
chapter, specific performance is the natural remedy to enforce an
affirmative term, while the injunction is appropriate to enforce a
negative one. So far as jurisdiction to grant an interlocutory injunction
is concerned, the general principles discussed above apply, but there
are special considerations in regard to a claim for a perpetual

injunction”.
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p.626

2 TO RESTRAIN LEGAL PROCEEDINGS ([a va 1rapeutrodIoTei n

évapén SIKAOTIKWYV SIadIKaTIWY)

On traditional principles an anti-suit injunction restraining a party from
commencing or pursuing legal proceedings in a foreign jurisdiction
may be granted when the ends of justice require it. The order is, of
course, directed not against the foreign court but against the parties
So proceeding or threatening to proceed. It will only be issued
restraining a party who is amenable to the jurisdiction of the court,
against whom an injunction will be an effective remedy. Since it
indirectly affects a foreign court, the jurisdiction must be exercised

with caution”.

p. 627

‘3 TO PROTECT MEMBERSHIP OF CLUBS , TRADE UNIONS AND
OTHER UNINCORPORATED BODIES (Tha va TIpOOTOTEUTOUV

OIKAIWUATO CUMMETOXNC 0€ 2UANOYOUC, 2UuvTEXVieC Kal AAAa cwuaTta

Members of unincorporated bodies can only be expelled from
membership if the rules so provide and the procedure there set out is
strictly complied with. The court, accordingly , can only intervene it if

can be shown that the purported expulsion was not authorized by the
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rules, or that the proceedings were irregular, or not consontant with
the principles of natural justice, or that there was mala fides or malice
in arriving at the decision. If, however, a member is wrongfully
expelled, he may seek a declaration that the purported expulsion is
null and void , and an injunction to restrain the club , trade union , or

other body from acting on the basis that he is not a member”.

2Tnv Kutrpo 10 AIKaoTripio apvhonke Tnv €kdoarn TTPOCwWEIVOU dIATAYNATOC
ME TO OTToi0 Ba atrayopeUeTo n uAotroinon atmoBoAnG péEAOUC atmd Tov
2UNoyo «Trust» , etmeidf) dev T1reioBnke 611 o Evaywv Ba uegiotato
AveTTavOpPBwWTN (nuia. 210 TEAOG TNG NUEPAG AV ETTITUXAG OTNV aywyr TOu
Ba arrolnUIWVETO Kal Ba YTTopoUcE VA ATTOKATAOTABEI YE PovIPo didTayua.

BAétre Papastratis v. Petrides (1979) supra.

p. 628
“4 TO RESTRAIN THE COMMISSION OR REPETITION OF A TORT

(Ma va atrayopeuBei n didrpaln A emavaAnwn aoTIKWY adIKNUATWY)

Injunctions have frequently been granted to prevent a threatened or
apprehended trespass to land, nuisance and waste , whether legal or
equitable , but never, it seems, so as to stop a man being negligent.
Also where a person , without just cause or excuse , deliberately
interfered with the trade or business of another, and does so by
unlawful means. An injunction has been granted to a mother against
her son to restrain the commission of assaults, and the court has
jJurisdiction in nuisance to grant an injunction retaining persistent

harassment by unwanted telephone calls. Harassment has now been

/root/convert/apache-tomcat-6.0.20/temp/ ® @ V0V VOV VO VO OO OV . 5580888600112134112.doc 31



made a criminal offence, and an actual or apprehended act of
harassment within the Act may be the subject of civil proceedings in
respect of which an injunction may be granted. In exceptional cases
the court has power to impose an exclusion zone prohibiting the
defendant from coming or remaining within a specified distance of a

specified property’.

2€ UumoBéoeic duoopnunong Ta AikaoTtipla ouviAbwg dOev  gkdidouv
TTpoowpIivad  dlaTdypyara  deE  Ta ommoia va  guTmodideTal N
dnuoaoicuon/eTTavaAnyn Tou £TTiOIKOU ONPOCIEUPATOS PEXPI EKOIKAONG TNG
uttéBeong yiati autd OUYKPOUETAlI HE TNV AOKNON Tou OIKAIWMUOTOG

«ENeUBEPIAG TOU AGYOUY.

21nv uttoBeon C T Tobacco Limited v Eraipsia Ekd60eic ApKTivog ATd.
(2003) 1 AAA 853 otnv oelida 863 avagépovTal Ta €GAG -

«To mpwTtddIKo AIKAaTnpIo apou Bpnke Ot gixav iIkavorroinbei Ta Tpia
kpirhpia tou ApBpou 32(1) rou Nouou 14/60 , poxwpnoe va eEETATEI
Kard@ 1mooo 10 100{UyI0 Twv  MmMlavwyv EmMmTwoswy (balance of
convenience) SIKaloAoyoUuaoeE TNV mapapov) Tou d1IaTdyuaroc o€ 10xU.
[lpog ToUTO AQPOU OnuEiWaE OTI N €KOOON TETOIWV dIATAYUATWYV YivETal
UOvo 0O¢ €EQIPETIKEC TTEQITITWOEIC TTPOXWPNOE OTNV avaAuon 1ng
Kumrpiakn¢ kair AyyAIknG vouoAoyiag, OmTwe ETionNS Kal EKEIvVNG TOU
Evpwrraikou Aikaotnpiou AvBpwrrivwy AIKQiwuatwy , UE 10I1AiTEPN
avagopd oric amropdoesliC Fressoz and Roire v. France (Apl.
29183/95 tn¢ 21/1/99), Thomas v. Luxemburg (Apl. 38432/97 tn¢
29/3/2001) kai Case of Tammer v. Estonia (Apl. 41205/98 tn¢
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6/2/2001). To Aikaotipio onueiwaoe 0TI oI IO TTAVW ATTOPACEIS TOU
Euvpwrraikou Aikaortnpiou AvBpwrrivwv AiKaiwudtwyv apopouoav
TEAIKEGC amToQAOoeIC TTOAITIKANG KAl TTOIVIKNG QuUOoNSG Kai dgv e€Eradav Tic
TTPOEKTAOEIS EKOOONC TTAPEUTTITITOVIWV dIaTayudTwy , 101aitepa O& TNV
EK TwWV TTPOTEPWV Aoyokpioia Tou TUTTOU N oTmroia Ba mpémel va
arropevyeTal agpou ouupwva ue 1o ouyypauua Harris , O’ Boyle and
Warbrick “Law of the European Convention on Human Rights”

(0.386-7) uia téroia diadikaaia OeV TTPETTEI va TUYXAVEI ETTIOOKIUATIAC.

21v AyyAikn amopaon Schering Chemicals Ltd v. Falkman Ltd
and others [1981] 2 All ER 321 o Nopdo¢ Denning tovioe ueraéu
aAMwv ori, “In all but the most exceptional cases we will not grant an
interim injunction to restrain the publication of a libel. Such an
exceptional case was instanced by Jessel MR. It was a Quartz Hill
Consolidated Gold Mining Co. v. Beall [1882] 20 Ch. D. 501 at 508
...... an atrocious libel wholly unjustified and inflicting the most
serious injury of the plaintiff. Except in such a case we never grant an

interim injunction”.

2¢ EAeUBepn uetdppaon,

Movo oTi¢ o eEQIPETIKEC TTEPITTTWOEIS Ba ekdidouue diarayua yia va
eutrodioouus 1 dnuooicucn duo@nUICTIKOU Keluévou. Mia téroia
€QIPETIKN TTEPITTTWON UTTOOEIXONKE amro 1o Aikaorh Jessel MR. Hrav
n uméBson Quartz Hill Consolidated Gold Mining Co. v. Beall
[1881] 20 Ch. D. 501 ornv oeAida 508.. ... &va oTuyepO dUOQNUICTIKO

Keiuevo TeAEiWG adikalioAoynto emipépovrac tnv o ocofapn LBAGBn
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orov evayovra. EKTOC amdé uia T1éTola TTEPITTTWORn oudémmore Ba

EKOWOOUNE £va ATTAyOPEUTIKO didTayua.

Méoa ora idia mAdioia o Lord Denning emavéAaBe otnv ummoBeon
Harakas and others v. Baltic Mercantile and Shipping Exchange
Ltd and another p[1982] 2 All ER 701, 703, tnv apxn Ot UOVO O€
ECAIPETIKEG  TEPQITTTWOEIC Ta  Alkaornpla 6a  ekdbwoouv  éva

aTTayopEUTIKO diarayua , toviCovrag oTi

“This case raises a matter of principle which must be observed. This
court never grants an injunction in respect of libel when it is said by
the defendant that the words are true and that he is going to justify
them. So also, when an occasion is protected by qualified privilege,
this court never grants an injunction to restrain a slander or libel, to
prevent a person from exercising that privilege, unless it is shown
that what the defendant proposes to say is known by him to be untrue
So that it is clearly malicious. So long, as he purposes to say want he
honestly believes to be true, no injunction should be granted against
him. That was made clear in Quartz Hill Consolidated Gold Mining
Co. v Beall [1882] 20 Ch D 501”

2¢€ eAeUBepn ueTdppaon ,

AuUTH n UtTéBson eyeipel pia apxn TToU TTPETTElI va ThpEital. Auto T0
OIKAOTAPIO OUOETTOTE EKOIOEI Eva ATTAYOPEUTIKO OIATayUa ava@opIKa
ue éva AiBeAdo orav o evayouevog Aéel Ot o1 Aé€eic avratTokpivovral

mpo¢ TNV aAnBeia kai o1 Ba 1i¢ dikaloAoynoel. ‘Erar gmiong , orav uia
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TTEPITITWON KAAUTITETAI [UE TTPOVOUIO UTTO Qipedn , auto To OIKAOTHPIO
OUOETTOTE €KOIOEI €va ATTAYOPEUTIKO didrayua yia va gUTTodicel uia
ouoenunon n éva AiBeAdo , va gutrodioel Eva mpoOowTTo va £EQOKNOEI
QaQuTO TO TTPOVOUIO , EKTOC av aiveral 011 autd 1Tou BéAel va el o
Evayouevog yvwpiler o1l gival WweudéS €Tal TTou va €ival kaBapd
KakoTtrioTo. E@doov mporiBetal va avagépel Ot TTIOTEUEI EvTiua OTI
gival aAnBég , dev Ba €kdOBei evavriov TOU QTTAYOPEUTIKO OIATAYUA.
AuUTO éxel yivel kaBapd otnv utroBeon Quartz Hill Consolidated Gold
Mining Co. v. Beall [1882] 20 Ch D 501.

O eudiobnro¢  Xapaktnpa¢ €&vo¢  MTPOOWPEIVOU  OIaTAYUATOC
TPOUTTOBETEl OTI N éKOOON Tou, oUuwva ue o Aikaotn Lord Esher
M.R. otnv ummé6son Coulson v. Coulson [1887] 2 TLR 846, 6a
viverar pévo ori¢ mo KaBapég mepimrwaoel. Omw e Exel ETIONS TOVIOE!
o Aikaorn¢ Lord Scarman ornv umoBson The Exclusive Brethren
case [1980] 2 All ER 161, 183,

“....the prior restraint of publication , though occasionally necessary
in serious cases, is a drastic interference with freedom of speech and
should only be ordered where there is substantial risk of grave
injustice. | understand the test of “pressing social need” as being

exactly that’.

2& EAeUBepN uet@ppacn

«H mponyouuevn amayopsuon T1nG Onuocieuons , av Kal Eivai

avaykaia o€ ooBapéC utmroBéoels , armmoTeAsi uia dpaacTiky eméuBaon
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otnv gAsuBepia Ttou Adyou Kai Ba mpérrel va ekdideral uovo orav
UTTAPXEI EVAS OUTIAOTIKOS KivOUVOS ooBapns adikiag. AvriAauBavouai

TOV OPO «TTIECTIKI) KOIVWVIKI QVAyKnN» vd onNuaivel akpliBws autoy.

Méoa o€ aurd ta mAaioia éva dikaotipio 6a mpoBei oTnv EKdOON VoS

TTAPEUTTITITOVTOC ATTAYOPEUTIKOU OIATAYLATOC UOVO OTaV

(1) H dnAwaon egivar avaugifoAa duoenuioTiKn ,

(2) Aev urrapyouv Adyor mou 6a odnynoouve o€ ouUTTEPACUA OTI N

onAwan utropei va givar aAnéng

(3) Acv urrdpxel GAAN UTTEPATTTION TTOU UTTOPEI VA TTETUXEI

(4) Ymdpxel uaprtupia mpobeong emravainwns n onuocicuons tng
ouopnunons (BA. Gatley “On Libel and Slander” , 9" ékboon , O€A.
634)

Exouue egéeraoer tnv eionynon tmou éxel utroBAnBei Kar Exouue
karaAnéer oro ouuttépacua o1l N TPOCEYYIOn TOU TTPWTOOIKOU
Aikaortnpiou €ivar 0pBn. Tooo n &€raon Twv mPOUTTOBECEWY Yia TNV
doknon T1N¢ OIAKPITIKNG EUXEPEIAC YIA TNV OUVEXION 1 OxI Tou
dlarayuarog, Omwe Kal n EPUNVEIQ TNG OXETIKNS VouoAoyiag EyiIve uéoa
ora opbad mAaioia , o€ BaBud 1Tou Ogv dIKaloAoyeiTtal oTToIadNTIOTE

EMEUPBAON EK UELOUC UACH.

Etriong otnv o€Aida 869 :
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«To mpwrodiko AIkaoTnpio apou onueiwoe Ot Ba ETPETTE va AGBel
utToWwn Ot gival avermOuunto va ¢nreital Ue TRV aitnon yia mpoowpIvo
SIATayua oUCIaoTIKA n idla Beparreia e ekeivn mou mmiCnTeital e tnv
kKupia aywyn (BA. Michael v. Brevinos Ltd (1969) 1 C.L.R 578)
arToQAciIcE va aKUPWOEl TO TTPOOWPIVO diatayua Tmou gixe eKOO0Bei
apou éAaBe umown uetaéu aAAwv «Ot ouciaoTik@ Cnreital n idia

Beparreia Tou dIATAYUATOS KAl OTNV KUPIWS aywyn».

H epeociovoa 1oxupiletar om1 n vouoBeoia kai n vouoAoyia oOev
arrayopevouv tnv emdiwén tn¢ idiag Beparreiag av kai n 0p6n Vouikn
Béon civar or uia téroia emodiwén eivar AavBacuévn. Ev mdon
TEPITTTWOEl TTPOLBANBNKE OTI TNV TTAPOUCA TTEPITITWON TO AEKTIKO TOU
evoiqueoou diarayuarog OIapépel atro 1n Bepartreia mou eminTeiTal e
10 KAnThApIOo évraAua. Eotw kai av umrhipéav TEPITITWOEIS TTOU
EKOOOBNKav TmpoowpIiva dlarayuara Tou  gmdnrouocav 1NV idia
Bcparreia ue tnv aywyn , €vrouToiS OTNV TTAPOUCQA TTEPITITWON OV

OIKaloAoyeital KAt TETOIO.

H amméeacon yia ta ééoda civar Aavlaouévn.

H epeociovoa 1oxupilerar o1 n  Qmoeacn TOU TTPWTOOIKOU
Aikaortnpiou or ta ééoda Ba civar £€oda oTnv KUpia aywyn aAAd oe
Kauia TEPITTTWOoN gvavriov Twv e@eaiBAntwy 1-4 civar AavBaouévn |,
apou (i) o Aikaotripio dev éAaBe utrdwn OTI N AITNTPIA IKAVOTTOINCE

Kal TIC TPEIS TTpoUTToBé0EIS ToU ApBpou 32 (1) Tou Nouou 14/60 kai (ii)
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viari ue TNV apon Tou EVOIGUEOOU OIATAYUATOC N EQPECEIOUCA EXEI
aQeBei Epuaio duoeNUNoNS arro Tous EQETIBANTOUCY.
p. 629

6 TO PROTECT COPYRIGHT, PATENT RIGHTS AND TRADE

MARKS (la _TipooTacia  SIKAIWUATWY _TIVEUMATIKAG  IBIOKTNCIiag

OIKAIWUATA VIA EUPECITEXVIOC, KAl EJTTOPIKA ONUATA)

An injunction is the appropriate remedy to restrain the infringement of

any of these rights, the substantive law now being largely statutory’.

p.629

6. TO RESTRAIN A BREACH OF CONFIDENCE (la va

TTaPeUTTOBIOTEI TTapafiaon ox£ong EPTTIOTOOUVNCG)

At the broadest level of generally it can be said that equity offers
remedies where a breach of an appropriate confidence, personal or

commercial, is threatened or has occurred’.

p.635

7 _TO PROTECT PUBLIC RIGHTS (Tha mpocotagia Anuogoiwy

AIKAIWPATWY)

Although, as we have seen , where a statute created an offence,
without creating a right of property , and provided a summary

remedy, an individual cannot normally claim an injunction, the
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Attorney-General can do so if the public interest is affected, unless , it
would seem , the statute expressly provides that the statutory remedy
is to be the only one. The House of Lords, however, in Gouriet v
Union of Post Office Workers has stressed the anomalous character
of the civil remedy of an injunction in such circumstances is to add a
discretionary penalty for contempt of court to the criminal penalty,
which in the case of a statutory offence will have been fixed by

Parliament”.

p.638

‘8 TO RESTRAIN A BREACH OF TRUST (INa va tmapeutrodIoTEi

TTapafiaon KATATTIOTEUPATOQ)

In the exercise of its inherent jurisdiction over trustees the court will
inquire what personal obligation are binding on them and in an
appropriate case will enforce those obligations by the grant of an
injunction. Here an injunction is granted not in aid of a legal right , but

fo protect a purely equitable claim”.

p.639

9. IN MATRIMONIAL AND OTHER FAMILY MATTERS (3¢ 8¢ua

Oikoyevelakou Aikaiou)

The Family Law Act 1996, replacing and extending earlier legislation ,

gives the courts wide powers both in divorce and other matrimonial
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proceedings, and in cases where a man and a woman have been
living together without being married to each other. The Act gives the
courts jurisdiction to grant orders to restrain one party from forcing his
or her society on another or otherwise molesting that other, and/or
prohibiting him or her from entering on or coming within a specified
distance of property occupied by the person seeking the order. The
details of these provisions are primarily matters of family law, and are

not dealt with in this work”.

p.639
“10 IN COMPANY MATTERS (>¢ Béuata ETaipikou Aikaiou)

The legal capacity of a company requlated by the Companies Act
1985 is defined by the memorandum of association , and if a
company attempts to do an ultra vires act, that is one beyond its legal
powers, even a single shareholder has a right to resist it
notwithstanding that it may have been sanctioned by all the directors
and a large majority of the shareholders, and the court will interpose

on his behalf by injunction”.

21NV Kutrpo pe €1dIkd vOuo UTTApxel N duvaTtdTNTa TTAYOTToiNONG HMETOXWVY
0¢ €TAIPEIO YE TTPOCWPIVO OIATAYMA ) ME TEAIKN QTTOQOACN ME OTOXO ThV

EKTTOINON TWV METOXWV .

BAétre avagopd otnv uttéBeon BP_Holdings Ltd v. Avopéa Kitalidn k.a
(ap.1) (1994) 1 AAA 287 10 AIKOOTAPIO QVOPEPEI TA £ENG OTNV O€AiIda 297 :
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«O mepi EmBapuvrikwv Aiarayudrwyv Noéuog rou 1992, (Ap. 31(1)/92)
OcV TTPOLAETTEI TPOTTO EKTEAECEWC DIKAOTIKWY QTTOPACEWVY UE TTWANCN
TWV UETOXWV OQEIAETN O€ gyyeypauuévn etaipeia Niuired , o orroio¢ va

EQapuoleral oTnv Tapouoa mEPITITWan».

AIATACMATA MNAronoiHzHz NMEPIOYZIAKON ZTOIXEION /EPEYNHZ

(MAREVA KAI ANTON PILLER)

AvUo TTpoowpiva diatayuara Tuttou Mareva kal Anton Piller atroteAouv Tnv

TTpooarn €¢EAIEN Tou Aikaiou Emieikeiag . MNepiypagovTal oto Pettit supra
WG €8AG :
p.640

“In Bank Mellat v_Nikpour Donaldson (1985) FSR 87 at pg. 2 LJ

referred to the Mareva injunction and the Anton Piller order as the

law’s two ‘nuclear’ weapons. The object of a freezing injunction ,
previously called a Mareva injunction , is to freeze the defendant’s
assets so as to ensure that they are not spirited away before
Jjudgment leaving nothing on which the claimant’s judgment can bite.
It is a prohibitory injunction. By contrast the search order, previously
called an Anton Piller order, is a mandatory injunction. It orders the
defendant to permit the claimant to enter his, the defendant’s
premises for specified purposes. It came into being to deal with
Situations created by infringements of patents, trade marks and
copyright , and in particular with acts of so-called video piracy. It is
designed to provide a quick and efficient means of recovering

infringing articles and of discovering the sources from which the
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articles have been supplied and the persons to whom they are
distributed before those concerned have had time to destroy or

conceal them”,

Méxpr Ta péoa TnG OekaeTiag Tou 70 Ogv PTTOPOUCE va EUTTOOIOBEI
EvdyovTtag a1rdé Tou va PETAKIVACOEI 1] dIaBECEl TTEPIOUCIOKA OTOIXEIA EKTOC
dIkaiodoaoiag Tou AlkaoTtnpiou, 0TTwG eTTECyETAl OTO Pettit supra :
p.641
‘In Mareva Compania Naviera SA v _International Bulkcarriers SA.
[1975] 2 Lloyds Rep. 509 the Court of Appeal was following and
applying its own decision given a month earlier in Nippon Yusen.
Kaisha v Karageorgis [1975] 3 All ER 282. Lord Denning MR

presided over both these decisions which he subsequently observed

set in motion ‘The greatest piece of judicial law reform in my time’.

Until these cases the conventional wisdom was that Lister & Co v_

Stubbs prevented a claimant from obtaining an injunction restraining
the defendant from removing or disposing out of the jurisdiction
property that would otherwise be available to satisfy a judgment that

it was likely that the claimant would obtain against him”.

O oT1déxo¢ diatayuatog Trayotroinong €ival N d1ao@AAIoN OTTOTEAECUATIKAG

eKTEAEONG aTTOPAoEwV Tou AlkaoTnpiou , Pettit supra :

p. 642
“The purpose of a freezing injunction is to ensure that the orders of

the court are effectively enforced, in particular that there is a fund
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available to meet any judgment obtained by the claimant against the

defendant”.

Aildrayua Trayotroinong €kOideTal OTTOU UTTApPXEl oulnTroiun utrébeon
OTTOU UTTAPXEl AOYOG va TTIoTEVEl KAVEIG OTI UTTAPXEl KivOuvog O1aBeong

TTEPIOUCIOKWY OTOIXEIWV , Pettit supra:

p. 643
“Originally the remedy was regarded as exceptional , but it rapidly
became extremely popular. It will, however , only be granted where
there is a good reason to apprehend that a debtor would remove
assets out of the jurisdiction or otherwise dispose of them to defeat a
creditor’s claim. It cannot be used simply to improve the position of
claimants in an insolvency, merely to exert pressure on the defendant
to settle the action, or to safeguard in advance the making of an
unjustifiable payment, such as an illegal premium on the assignment
of a lease. And the claimant must always at least show that he has a

good arguable case’.

TA KPITHPIA

Na va ekdobei didtayua TUTTOU Mareva TnpouvTal opIouéva KPITAPIa Td

otroia €xel 6€o€l n NouoAoyia , Pettit supra :

p. 645
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“Lord Denning MR set out guidelines to be borne in mind in Third

Chandris Shipping Corpn v Unimarine SA. These have been added

fo and elaborated in later cases. They are :

p.646-647

(i) The claimant should make full and frank disclosure of all
matters within his knowledge, which are material for the judge
to know and , so long as the proceedings are on a without
notice basis, should bring to the attention of the court any

subsequent material changes in the situation’.

“(ii) The claimant should give particular of his claim against the
defendant, stating the ground of his claim and the amount
thereof, and fairly stating the points made against it by the

defendant”

“(iii) The claimant should normally give some grounds for

believing that the defendants have assets here”.

(iv) The claimant should give some grounds for believing that
there is a risk of the assets being removed from the jurisdiction
or otherwise dealt with so as to defeat the ends of justice,
before the judgment or award is satisfied. The test is whether
the court should conclude that the refusal of a freezing
injunction would involve a real risk that a judgment or award in

favour of the claimant would remain unsatisfied”.
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p.648

(v) The claimant must, as in the case of any interim injunction ,
give an undertaking in damages, which exceptionally , in this
case will normally extend to the costs of third parties. The
claimant must disclose any material change for the worse in his
financial position. However, the undertaking need not always
be supported by assets: a legally aided claimant may be
granted an injunction even though his undertaking may be of

little value”’.

(vi) As regards any assets to which the injunction applies but
which has not been identified with precision (for example,
money held in an identified bank account) the claimant may
also be required to give an undertaking to pay reasonable

costs”

(vii) The standard form of order- permits the defendant to spend
specified sums to meet reasonable living expenses, defend
himself in the action , and carry out transactions in the ordinary

course of business such as the payment of trade creditors”.

“(viii) A claimant who succeeds in obtaining a freezing
injunction is under an obligation to press on with his action as
rapidly as he can so that, if he should fail to establish liability in
the defendant, the disadvantage that the injunction imposes on

the defendant will be lessened so far as possible”.
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2tnv Kutrpo n AyyAikrp NopoAoyia akoAoubnBnke kal e@apuOOTnNKE OTNV
Pastella Marine Co Ltd v National Iranian Tanker Co Ltd (1987) 1 CLR

151. Aicukpiviotnke 16TE OTI diATtayua TUTTOU “Mareva” dgv pTTOopoucE va

€kOO00OEi yIa TTayOoTTOINCN TTEPIOUCIAKWY OTOIXEIWY , dNAAdK TTACIWV EKTOG
KUtrpou. To AikaoTtripio akoAouBwvTag Tnv AyyAikri NouoAoyia «aveETpewey
TTponyoupevn Kutrpiakry NopoAoyia. 2tnv oeAlida 164 o AikaoTtAG KAG

avagEépel Ta €CAC -

«The first problem facing us in this appeal is whether we should
overrule the decision of the Supreme Court in Polish Ocean Lines
(supra) and depart from the interpretation given in that case to the
predecessor of s. 32 (1). The reasoning of the judgment of the
Supreme Court in the above case was exclusively founded on the
interpretation accorder by English Courts to corresponding English
legislation. With the disapproval of that line of authority by
subsequent English decisions it can be argued that the foundation of

the reasoning of that case has gone.

Bearing in mind the reasoning underlying recent English authority on
the interpretation of s. 45 (1) the emphasis on the historical
perspective in which the remedy should be viewed and applied , and
given that Polish Ocean Lines is founded upon a premise since
declared unsound, that case cannot stand in the way of reappraisal of
the ambit of the remedy conferred by the proviso to s. 32 (1). Such
re-appraisal carried out with hindsight of developments in English
case law, and the illumination of the question in those cases, justified

departure from the decision in Polish Ocean Lines. The wording of
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the proviso to s. 32 (1) does not put it beyond the purview of the law
fo extend the remedy to assets other than the subject matter of the
action. Its historical background and the intrinsic nature of the remedy
codified thereby, provide additional reasons for the broader view of s.
32 (1).

Viewed from a more mundane perspective, and order in the form of a
Mareva Injunction may be regarded as a powerful addition to the
armoury of the law, warranted by vast technological changes in
transport and the mobility associated therewith of persons and goods.
The discretion of the Court to make a Mareva Injunction must be
exercised with great circumspection and always with due regard with
the specific aims of the law, notably an aid to the process of
execution designed to forestall action likely to undermine the efficacy

of the judicial process.

The object of Mareva Injunction is not, as it was stressed in the
Portlink or Ninemia v Trave to provide incovenanted security to an
unsecured creditor. More consequentially for the outcome of this
appeal , it was decided in Astiani v Koushi that a Mareva Injunction
can only issue with regard to assets within the jurisdiction. The extra
territorial extension of Mareva Injunctions , it was pointed out, would
not only be oppressive to the defendant but difficult to enforce as

well”.

MpwTtédika o€ pPovoupeA) ouvBeon Tou TO Avwtato AIKAoTApPIO OTnV

National Iranian Tanker Company Ltd v Pastella Marine Company Ltd
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(1987) 1 CLR 120 £¢£dwoe 1O JIATAYMO QAVEEAPTATWS TOU OTI TO TTAOIO

BpiokdTav €KTOG OIKAI0000IAG.

O Aikaotpg Awpng avagEpel oTnv oelida 137-138 :

«Of course the Supreme Court Act 1981 is not applicable in Cyprus.,
But the doctrines of equity are applicable here in virtue of s. 29 of our
Courts of Justice Law (Law No. 14/60) the relevant pan of which

reads as follows:

“s. 29-(1) Every Court.................... shall apply...........

(c) The common law and the doctrines of Equity save in so far as
other provision has been made or shall be made by any law made or
becoming applicable under the Constitution or any law saved under
paragraph (b) of this section in so far as they are not inconsistent with

or contrary to , the Constitution.

As at present advised | am not aware of any existing provision in any
law saved by Article 188 of our Constitution or in any law enacted by
our House of Representatives , which is repugnant to the doctrine of
Mareva injunction which is as already stated the evolution of the
interlocutory injunction exercised in virtue od the Supreme Court of

Judicature Act 1873 and subsequently in virtue of s. 45 of the
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Supreme Court of Judicature (Consolidation Act) 1925 i.e long before

the establishment of our Republic in 1960.

In view of the above | hold the view that the Mareva doctrine and its
evolution though case law up to the enactment of the Supreme Court
Act 1981, is applicable to Cyprus; of course | need not repeat that the
Supreme Court Act 1981 is not applicable.

In Cyprus the Mareva line was followed in the case of Nemitsas
Industries Ltd v. S&S Maritime Lined Ltd & Others (1976) 1 CLR 302

Kal o1ig ogAideg 140-141

« | need not go further into the facts of this case. Suffice it to say that
| am satisfied that there is a serious question to be tried at the
hearing , that there is a probability that the plaintiff is entitled to relief
and in this connection it must be remembered that the plaintiffs apart
from the damages which they may be entitled to recover they have
deposited with the defendants almost a million American Dollars
which were not returned to them so far, and unless an interlocutory
injunction is granted it shall definitely be difficult if not impossible to
do complete justice at a later stage, bearing in mind that the

defendants have no other asset except the vessel in question.

Having already held that the Mareva line can be followed in Cyprus

subject to what | have stated earlier in the present decision, | hold the
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view that the particular facts of this case do warrant the granting of an

interlocutory injunction on the said line.

In the circumstances | consider it just and convenient that the
interlocutory order given ex parte should continue in force; as the
present interlocutory order could be made both under s. 30 of Law
45/63 as well as under s. 32 of our Courts of Justice Law 1960 (Law
No. 14/60) | do hereby order that the interlocutory order granted ex
parte and thereafter extended till the present day, be continued

pending the final determination of the action”.

21nv Metro Shipping & Travel Ltd v. Global Cruirers SA (1989) 1 CLR

182, dicukpivioTnke OTI TO AIGTAYMA, KAAUTITEI Kal €vayouévoug KaBapd
«KuTtrpiakne» 1rpoéAeuong kai Ox1 uévo «Foreign based defendants». Ztnv

oeAida 185-187 avagépovTal Ta €CAG :

«As | have earlier said, the plaintiffs , by their application , seek an
order restraining the defendants and Mrs. Peller from withdrawing,
transferring and/or otherwise disposing of the money which is
deposited in Mrs. Peller’s said account. They based their application
on section 32 of the Courts of Justice Law (Law 14/60) and a humber
of English authorities that have introduced and approved the

enforcement of what has come to be known as a Mareva Injunction.

A Mareva Injunction, if | can correctly interpret it to be, is an injunction
by which a defendant, whether a person or legal entity, foreign or

locally-based is restrained from removing assets that he possesses
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within the jurisdiction , pending the action and subsequent execution
of the judgment, obtained by the plaintiffs or a counter claiming

defendant.

In the case of Barclay — Johnson v. Yuill [1980] 1 WLR 1264 A 1265C,
Sir Robert Megarry V-C had this to say about the effect of a Mareva

Injunction:

“...the heart and core of the Mareva injunction is the risk of the
defendant removing his assets from the jurisdiction and so stultifying
and judgment given by the courts in the action....the injunction will
restrain the defendant from disposing of them (the assets) even within

the jurisdiction....

If , then , the essence of the jurisdiction is the risk of assets being
removed from the jurisdiction, | cannot see why it should be confined
to foreigners in any sense of that term...Naturally the risk of removal
of assets from the jurisdiction will usually be greater or more obvious
in the case of foreign-based defendants, and so the jurisdiction has
grown up in relation to them...is it really to be said that in relation to
Mareva injunctions, there is one law for the foreigner and another for
the English...

...I do not intend to suggest that matters of nationality, domicile,

residence and so on are irrelevant...Any or all of them may be of

considerable importance in so far as they bear upon the risk of
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removal..within the last year the abolition of exchange control has

made it easier for everybody to transfer assets abroad”.

Lord Denning MR , in delivering his judgment in the case of Rahman
(Prince Abdul) Bin Turki Al Sudairy v Abu Taha and Another, reported
in [1980] 1 WLR 1268 at pp 1271-1272 , made reference to the
Report of Committee on the Enforcement of Judgment Debts (1969)
which considered the problem of debtors running away from the
jurisdiction taking with them their assets. The relevant part of the

report cited by Lord Denning reads:

“...Under conditions of travel, particularly as the cost of air travel is
now within the means of many a debtor, the risk of goods and
chattels, or substantial sums of money being taken out of the country
is greatly increased. It is possible to imagine countless circumstances
in which a power to restrain a debtor could be justified but one will
suffice. A debtor may buy valuable jewellery is. If he happens to
discover that the debtor has booked an air passage and proposes to
leave England a few days later and before any progress can be made
with the action which has been commenced is there anyone who
would argue in these days that the court should not have power to
order that the debtor should not remove the jewellery from the

jurisdiction or otherwise dispose of it?

Under section 32 of the Courts of Justice Law (Law 14/60) the litigant

seeking an injunction of this nature has to satisfy the Court that
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(a) there is a serious question to be tried
(b)  there is a probability that the plaintiff is entitled to relied
(c)  unless an interlocutory injunction is granted, it shall be difficult

or impossible to do complete justice at a later stage.

As regards prerequisites (a) and (b) | find that there is a serious issue
fo be decided in this action by the Court, namely the meaning and
effect of term 11 on the contract of sale entered into between the

defendants and Mr. Moutzinos.

| further find that unless the interlocutory injunction is granted, there
is a risk that if the plaintiffs obtain judgment, they may find
themselves that before they can issue execution the defendants may
have disposed of their money from Cyprus by transferring them out

of the jurisdiction of the Cyprus Courts.

In the circumstances | find that this is a proper case for the granting

of a Mareva injunction”.

H TtAéov onuavTtik ammégacn otnv Kutmpo e€ivar n 1mTpdéoeartn oTtnv

Seamark Consultancy Services Ltd k.a v. Joseph Lasala k.a (2007) 1.

AAA 162. >XeTIKA QTTOCTTACHATA £X0UV WG EENGC :

21NV o€A. 164-165 :

«21Ic 20/2/2006 10 TTPWTOOIKO AIKAOTNPIO E£EEOWOTE TTAPEUTTITITOVTIA

dlarayuara ueE 1A OTT0ia TTAYOTTOINONKAV Kal OsoueUTNKAY OAol Ol

/root/convert/apache-tomcat-6.0.20/temp/ ® @ V0V VOV VO VO OO OV . 5580888600112134112.doc 53



Aoyapiaouoi kKai KaTaBETEIC TOU EQETEIOVTOC TTPWTOU EVAYOUEVOU OE
OIAQOPESC KUTTPIAKES TPATTECEC Kal TPATTECEC TOU EEWTEPIKOU LEXPI
mooou 500 ekarouuupiwv doAapiwv AUEPIKASC N TOU I00TTOO0U TOU &V
AOyw 1MO00U O€ KUTTPIAKES AipeC. Evavriov Tou TTPWTOU EQPECEIOVTOC

EKOOBNKav €1Tiong 1a akoAouBa trapeutirrovra diarayuarda :

lNapeutritrrovra diarayuara mou OEC0UEUOUV OUO akivnra Tou OTn

Adpvaka.

lNapeutritrrov  diarayua un O1G6eong KivnTAG TOU TTEPIOUTIAS N

OTTOIOUONTTOTE UEPOC TNS TTOU utTEPRBaivel Tic £10.000

lNapeutritrrov diarayua mou emBaAAsl emBapuvon o€ apiBuod LUETOX WV

TOU.

Evavriov 0Awv Twv epeocioviwv Kal GAAwvV evayouévwy Tou O&v
epeoiBalav tnv mponyouuevn amopaocn ekO60Bnkav, ueraéu GAAwv
Kal Ta akoAouBa TmapeutTirrovra dlardyuara e 1a orroia (a) auroi
dlaraooovral va mTANPoEoPNOOoUV TOUC EPETIBANTOUC ypaTTTWS EVIOC
16 nuepwv ammo TN EKOOOEWS TNG QITOPACEWS yia OAa T1a
TTEPIOUTIAKA OTOIXEIQ TOU TTPWTOU EVAYOUEVOU EQECEIOVTIOS N TIC

TTEPIOUTIAKES N ETTIXEIPNUATIKES TTPGEEIC TOU aTTd 1/1/98.

Evavriov Twv gpeacioviwy evayouévwy 1-5 kai aAAwv evayouévwy un
epeocioviwy €k60Onke odidrayua va Owoouv yparmTwe &viog 16
NUEPWYV aTTO TNG EKOOCEWS TNG ATTOQPACEWS TTANPN TTEPIYPAPH TWV

TTEPIOUCIAKWY OTOIXEIWV TTOU KaAUTITEI TO OIATAYUA UTTO (Q) aQVvWTEPW,
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NG TauroTnNTa¢ TOUC, TNC aéiag TOUC, TOU TOTTOU OTTOU EupioKovral ,
TUXOV ETTIBAPUVOEIC O QUTA KAl YEVIKA OTTOIEOONTTOTE AETTTOUEPEIES
gival  avaykdie¢ TpPOS TO OKOTTO EVIOTTIOMOU TOU  QVTIOTOiXOU
TTEQIOUOIAKOU  OTOIXEIoU.  AKOUa  gvavriov TwV  EQECEIOVTWV
evayouévwy 1-5 Kai GAAwV evayouEvwy , Un EQECEIOVTWY , EKOOBNKE ,
TTAPEUTTITITOV OIATAYUA TTAPOXNS TTANPOQYOPIWYV AVAPOPIKA E TOUG
OIKAIOUXOUS AAAG KAl AAAEC AETTTOUEPEIEG OXETIKA UE TOUS, OUVAUEI TOU
TPOAVAPEPLOUEVOU  dIATAYUATOS,  ATTOKAAUQOEVTEC  TPATTECIKOUSG

Aoyapiaocuoug.

Evavriov OAwv Twv  €QECEIOVIWY  EKOOBNKE Ta  akOAouBa
TapeutTirrovra  diarayuara (a) yia Oiarnpnon Kai n Karaorpoen
EYYPAQWY OXETICOUEVWVY UE TIC AIWOTEIC TWV EQETIBANTWY TNV aywyn
Kal Ta orroia avaépovral o€ £vopkn ONAwOon n orroia Kararénke
TPOC UTTOOTAPIEN TNSC QITNONG TWV EQETIBANTWY yIQ TTAPEUTTITITOVTA
diarayuara (B) yia mapddoon aro OIKNYOPO TwV EQPECIBANTWYV TNG
amroypaensc 0Awv Twv gyypdewy TTOU a@opouv oTIC aélWOEIC TwV
eQeoiBAnTwy (y) yia mpooaywyn Kai KaraBson oro AIKQoTnplo Twv
Eyypaewy mmou Ba avagépovral oTnv TPoavapepOUEVn amoypagn Kai
(0) yia rapddoon avriypdewv oTo OIKNYOPO TwWV EPETIBANTWY N yia

Tapoxn adeiag emBewpnang Tous Kal ARWn avriypagwy.
EmmpbéoBeta o1 epeocioviee 1 , 3, kai 4 diardx6nkav va un

arroevwaoouv N EMmBapuvouv Ka@ olovOonNITore TpOTTO0 OTTOIECONTTOTE

UETOXEC TOUC OTO KEQPAAQIO TNG TPITNG EQPETEIOUOAC.
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2& OX€ON UE TNV EKTN EvayouEvn EpeaEiovuca ekOOBNKav emTPoOoOsTa
TTAPEUTTITITOVTA dlaTtayuara mou HETaéu aAAwv , tnv gurrodifouv va
arToEVWOEl UE OTTOIOONTTOTE TPOTTO N va OlaxEIpIETal XPNUATIKA TTOOA
Kal TTEPIOUTIAKA OTOoIXEIQ@ TTOU QAVAKOUV OTOV TTPWTO EVAYOUEVO
EQETEIOVTA 1N TTOU N EKTN EVAYOUEVH EQPECEIOUOA KATEXEI TTPOS OPEAOS
TOU TTPWTOU EVAYOUEVOU — EQECEIOVTIA ) ATTO KOIVOU TOU TTPWTOU
EVAYOUEVOU EQETEIOVTA KAl 0IOUBNTTOTE AAAOU TTPOCWITOU, UEXPI TOU
mpoavapepoevou  1mooou Twv 500 ekarouuupiwv - doAapiwv
AUEPIKNG, EKTOC €AV n E@eociovoa evayouévn 6 IKQVOTTOINOEl TO
OIKQOTAPIO OTI KATEXEI QUTA TA TTEPIOUTIAKA OToIXEiQ KATA TH ouvnén
Topeia TNG EMIXEIPNONS TNS KAl OTI OV TTPOKEITAl va UETABIBacBouv

TTPOSG OPEAOS TOU TTPWTOU EVAYOUEVOU EQPETEIOVTA.

Kai oT1ig oeAideg 178-179 :

«Eival mpoavéc Aoirov o1 duvauel Tou apBpou 32 tou N. 14/60 ue
70 orroio Trapéxeral suputarn eéoucia ora AIKAoTHpId TTOU QOKOUV
TOAITIKN) OIkalodoaia va €KOIOOUV TTAPEUTTITTTOVTIA dIATAYUATA KAl UE
Baon ta o6oa AéxOnkav ornv umoBson Kitadidn (avwrépw) Tepi
avadidmAaong tou mAaigiou tn¢ géouaiag Twv OIKAOTNPIWV WOTE Td
mapeutTiirovia  olarayuara  mmou  gkdidovralr  va  kaBioravrai
arroreAsouarika  uéxpl ™ Anén ¢ olagopds aAAa kai ta o6od
TaparnEHRBnKav yevikd o€ oxéon LE TIC OUYXPOVES UETABOAEC OTOUC
TPOTTOUC OouvaAAaync Twv avBpwiTwy , TTAPEIXETO EPEICUA  OTO
TPWTOBIKO OIKACTNPIO VA EKOWOEl , OTNV TTPOKEIUEVN TTEQITITWON
TTAPEUTTITTTOVIAQ  JIATAYMATA TTOU va OECLEUOUV Kal TTEQIOUCIAKA

OTOIXEIQ TWV EQETEIOVTIWV , EKTOC OIKQI000TidAS.
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Me tnv euputnta tou ApBpou 32 tou Nouou 14/60 OTTwS €PUNVEUTNKE
ornv KitaAidng (avwrépw) Kpivouue 011 OEV UTTNPXE OTTOIOONTTOTE
KwAuua oTo va &ETTEKTEIVEI TO TTPWTOdIKO AIKaoTrpio , 10 diarayua
Turrou Mareva tmou €£€0woe Kal O€ TTEPIOUTIAKA OTOIXEIQ EKTOC
Oikaiodooiag.2nueiwvouus  ont oro  ApBpo 32 Oev  TiBetal
OTTOIO0ONTTOTE TTEPIOPIOUOC, EKTOC amrd TIC TpEIS mTpoutrobéoeic. O
OVOC TTEPIOPIOUOS TTOU TEBNKE arTo Tnv Pastella (avwrtépw) nrav n un
ETEKTAON TOU  dIATAYUATOC OE  TTEPIOUCIAKA  OTOIXEId  EKTOC
OIkaiodoaiag Kal Touto Eveka TnG AyyAIKNG Tpoaéyyions tou BEuarog,
UEXPI TOTE. 2NUEIWVOUNE OTI N idia n Pastella (avwrépw) gixe ETEKTEIVEI
tnv apxn 1n< Polish Ocean Lines and Another v. N. Spyropoullos and
Another , 20 (Part ll) CLR 73, AauBavovrac ummown 1ic éeliéeic otnv
AyyAikr) vouoAoyia Kai TTPAKTIK) Ol OTT0IiEC agaipouoav armro TNV
Spyropoullos o urréBabpo oro orroio €ixe Baoiorei. Me Tnv eupurarn
géouaoia mmou trapéxel 1o ApBpo 32 ora Aikaornpia, 10 IOTOPIKO TG
ETEKTAONC TWV TTAPEUTTITITOVIWV JIATAYUATWY OTTWS QAiVETAl KAl ATTO
n¢ amroeaoceic Spyropoullos kai Pastella (avwrépw) Kal TIC VEEC
avTIARWeIS TTou emmkparnoav ornv AyyAia uera tnv Pastella kpivouue
OT11 TO TTPWTOBIKO AIKQOTHPIO , giXe dIKAIWUA Kal E€ouaia va VEPYNOEl
OTTWCS EVAPYNOE, ouoiaoTIKa akoAouBwvrag tnv apxn tng Pastella , n
orroia EMITPETTEI TNV ETTEKTACN TNG EUREAEIAS TWV TTAPEUTTITITOVIWY
diarayudrwv upéoa ora eupurara mAaiola tou ApBpou 32 Kal Xwpic
QUTOTTEPIOPICIOUC TTOU TEBNKav TTavw o€ utroBabpo mmou oto ueraéu

Exaoe Tn onuaaia tnv mEICTIKOTHTA KAl THV EYKUPOTNTA TOU.
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Ooov apopd Tnv IKavoTToinon Twv TPIWV TTPOUTTOBETEWYV TTOU TiBevTal
arro 1o apBpo 32 rou N 14/60, otnv mapouoa UutTOBe0n , CUUPWVOULE
UE TOV EUTTAIOEUTO TTPWTOOIKO OIKAOTH OTI QUTEC IKAVOTTOIOUVTAl OTNV
mapouoa urréBean. To kANTHpIo EviaAua ammroKaAUTITEl OIAQOPES AITIEC
aywyns OpIoUEVES QTTO TIC OTTOIEC QTToppPEOUV aTTd  TTapafacn
VOUOBETHUATWY Kai Kavoviouwyv Twv HIMTA ta omoia vouobBesrnuara oev
givar arrapaitnTo va arro@acioTel TEAETIOIKA OTO EVAIQUEOO OTAdIO TNS
EKOOONC TTAPEUTTITITOVIWY OIATAYUATWY , KATA TTO00 TUYXAVOUV 1) OXI
gpapuoyns arnv Kumpo. E@QOoov 01 EVEPYEIEC TWV EPETEIOVIWV Eival
mlavov va Oivouv Epegioua yia Tnv dnuioupyia KararmioTeUUATos N
aKOUN MUTTOPEI va OUVIOTOUV Kal AOTIKO adiknua avayvwpioluo Kard 1o
Kumrpiaké Aikaio , 10 TTpwTo Kal 10 OEUTEPO KPITHPIO Tou dpbpou 32
IKavoTtTolouvral , OeO0UEVOU OTI EVWDTTIOV TOU TTPWTOOIKOU OIKAOTHPIOU
UTTNPXE QPKETO UAPTUPIKO UAIKO TO OTTOIO OUVOEEI TOUC EQETEIOVTEG JUE
Ta 0oa karaAoyifovralr o QuTOUC. 2UVETTWS NTAV AOYIKO TO TTPWTOAIKO
OIKaaThpIo va axBei oto ouutTépaoua Ot ol peaiBAnTor gixav ocoBapod
{ntnua mpoc¢ ekOikaon Kai oparn meavornta emruyiac. H mbavornta
EMiTUXiag ouvayero péoa amo 1a  EQIPETIKA  TTOAUTTAOIKA  Kali
au@ioBnrouueva yeyovora aAA@ kai 1a AETTTG VOUIKG onueia mmou
gyeipovral ornv urméBson auth. Ooov apopd tnv Tpitn TPoUTTOB0N
ToU apBpou 32 o611 dnAadn Ba givar BUoOKoAo N aduvaro va arroveunoei
mARPNG  OIKAIOOUVN O ETAYEVEDTEPO OTAOIO, UTTNPXE ETTAPKNSG
yaprupia eVWITIOV TOU  TTPWTOBIKOU OIKAOTNPIiou T1Tou £O0EIXVE OTI O
KivOUVOGC aIToéEvwaons TwV TTEPIOUCIAKWY OTOIXEIWV TWV EPETEIOVTWV
nrav UmmapKTOC Kal UTTHPXE Kal Tilavotnta un IKavorroinong MIag
aroQacng moU TUXOV va TTIETUXOUV OTO TEAOC oI £@eaifAnTol. 210

OUNTTEPACUA QUTO UE TO OTTOIO CUUQPWVOUUE, KaTtéAnée 10 TTOWTOOIKO
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OIKaoTNPIo apou éAaBe utTOwn TO TTEPITTAOKO TWV YEYOVOTWV UTTO TO
QWS¢ TOU KaraAoyi{ouevou TTepiTExvou OOAOU €IS vAPOS TwV
EQeoiBAnTwy ue tov orroiov eéarrarnénkav 1000 o1 apxés Twv HIA
000 Kal UETOXOI TNS ETAIPEIAS. AKOUA TO TTPWTOOIKO OIKAOTHPIO 0pBd
OUVUTTOAQYIOE Kal TN N EUQAVION TOU TTPWTOU EVAYOUEVOU EQECEIOVTA
o€ avadAoyn diadikaoia mou nyépBn kai evavriov tou orto Isle of Man
OTOIXEIO TTOU KATA TOV TTPWTOOIKO AIKQOTH dNUIoOUPYOUOE EPWTNUATIKA
W TTPOC TIC TTPOBECEIC TOU YIA AVTILUETWITION TWV EUBUVWYV TOU Kal yia

IKQVOTTOiNON EVOEXOLEVNS QTTOPACNS EVAVTIOV TOU.

Ooov apopd tnv aoknon 1nS dIAKPITIKNG EUXEPEIQS TOU TTOWTOOIKOU
OIKAQaTnpiou auto EKPIVE OTI TO 1I00LUYIO TNG EUXEPEIAS EKAIVE 0AQWS
UTTEP TWV EQETIBANTWY Kal 0TI NTav €ravaykes va olarnpnbei to status
quo ante TPO¢ OI1aTHPNCN TwWV OEOOUEVWYV WC EIXAV AUECWS TTPIV THV
EyepPOn NS aywyns . 2UMQWVOULE UE TA QUTA T CUUTTELACUATA Kal

TNV KataAnén rou mpwTOOIKOU OIKAOTNPIoOU».

Ava@opd cival XprioIJo va Yivel Kal o€ QU0 AAAEC aATTOQAOCEIS . 2TnV
Marketrends Capital Market Ltd v. MixaAn [swpyiou (2002) 1 AAA_

1759, atropacioTnkav Ta €€n¢ otnv oeA. 1760 :

«NIKOAAQY A: Eéesrdoaue ta ooa mpoBARBnkav e tnv €Qeon e
KAaBe 1mpoooxn kai mmpootrabnoaue ve eAéyéouue Tou¢ AGyouc TTpPO¢
urrootnpién t¢ e ™y oudnrnon Ttou 0Ie€nx6n. Aegv dlakpivaue
OTTOIOONTTOTE OQAAUQ OTNV TTPOCEYYION TOU TTPWTOOIKOU AIKQaTnpiou.
O Baoikog aéovag tn¢ KaraAnéng Tou Nrav n amrodoxn HapTupiag Tou

10iou TOU £@eaifAnTou  Oml dlaTnpPEI  OIKOVOUIKN) duvarotnra va
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QvTATTOKPIOEl o€ TTEPITTTWON TTou Ba ekO0BEi evavriov Tou amépaon
AITOPPITITOVIAS TAUTOXPOVA TH LAPTUPIA TNV OTToia TTPOCNYAYE N AAAR
TAcupqd, paptupia TTou, QavriBsra e OTI TTPOTABNKE armd Toug
EQETEIOVTES EVWTTIOV HAg, EyIVE OEKTN amro 10 AIKQOTHPIO UIOVO TTOU
0cv NS¢ 006nke n PBaputnta mmou O06NKe OTn uaApPTUpIa TNG AAAnNgG
MAEUPAC, wC paprupiag TEICTIKNG 0TV OTToid n paprupia Twv
epeacioviwy dev Ba uropoUoe va UTTEPIOXUTEI yia va UTTooTnpixOei To

aitnua €KBoon¢ TTPOCWPIVOU OIATAYLATOC.

[épav ouweg ammd autd Ba urmropouoaue va TPOooBEToUE Kal TO €ERC
OXOAI0. 2TNV TTPOKEIUEVN TTEQITITWON TO QVTIKEIUEVO TOU TTPOOWPIVOU
diarayuaro¢ O&v Nrav TO QVTIKEIUEVO TNG aAywyns TmapoAov T1mou
OUVOEETO aueaa UE TO xp€og. H maAaiorepn avriAnyn o011 O€ TETOIEC
TTEPITITWOEIS OEV TTPOCQEPOTAV dUVATOTNTA EKOOONS TTPOCWPIVOU
diar@yuaroc 01011 O€v ioxue 10 apBpo 4 tou 1epi MNoAiTikne Aikovouiac
Nouou Keg. 6, éxer utrokaraorabei amro tnv avriAnwn ot 1o @pBpo 32
Tou T1epi Aikaotnpiwv NoOuou éExel eupUdtnTa TTOU  TTAPEXEI TN
ouvarornta ékdoong diarayuarwy EEw armro 1a opia Tou apbpou 4 Tou
repi ToAimikng Aikovouia¢ Nopou. llpokeirar waoroéoo yia eéouaia n
OTTOIa TTPETTEI VA ACKEITAI UE PEIOW, OXI WS METPO YEVIKHG £€Q0QAAIONC
Evayovra TTou PBPICKETAl QVTIUETWITOS ME TV TTAnpwun XpPEOUC .
KAaoiké mapddeiyua tne eéaipeonc mou ExOUUE UTTOWN arToteEAouv
TTEQITITWOEIS OIATAYUATWY mareva &KE OTTOU TTPOKUTITEI KivOUVOG§
AITOUAKPUVONG TWV TTEPIOUCIAKWY OTOIXEIWV TOU XPEWOTH ATTo TN
dikaiodoaia Tou Oikaartnpiou, 10iwg Orav Kai O idlIo¢ O XPEwWaTNS

Bpioketal ekT0¢. Agv OéAouue va Tmouue OTI QUTES OI TTEPITITWOEIS
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eéaviAouv 11¢ duvarornreg. Aev xpeialeral Ouws va mTpoLouus o€

eavrAnTik avagopa.

H épeon amroppirrrerar ue €€0da»

Emiong otnv Spidertrade Com Finance Ltd v Kworn Xar{nyaBpinA_
(2003) 1 AAA 121 AéxBnkav Ta €€NG OTIG OeAideg 125-126 :

«To akupw6eév didrayua nrav tumrou Mareva . H duvardornra ékdoong
TéToiwv olarayuarwyv €10nx0n ornv AyyAia 1o 1975 ue vouoAoyiakn
UETABOAR TNC WS TOTE ETMIKPATAOAOAC TTPAKTIKNG TTOU OV avayvwpile
THV £€KOOON TTPOCWPIVWYV dIATAYUATWYV YId TNV OECUEUCN TTEPLIOUTIAKWY
OTOIXEIWV Evayouévou, OTav auta OEV arroTeEAouaaV TO AVTIKEIUEVO TNG
aywyng, mpoc IKavorroinon tn¢ teAIKNG ammoeacns. Kpibnke mwe n
OIKACTIKN ETEUBACH NTAV O OPICUEVES TTEPITITWOEIC aQVAYKAId Kal TTWS
T0 @pBpo 45 rou Supreme Court of Judicature ( Consolidation) Act
1925 mrapeiyxe oxenikhy €ouvoia : BA. Mareva Compania Naviera SA V.
International Bulkcarriers SA [1975] 2 Lloyd’s Rep. 509 kai Nippon
Yusen Kaisha v. Karageorgis [1975] 1 WLR 1093. H Kurmpiakn
vouoAoyia uioBétnoe Ty véa ypauun ogdouévou 0TI N TTEONYOUUEVN
ITEPIOPICTIKN EpuNveia Tou dIkoU uag avriorolyou apBpou 32 tou 1Tepi
Aikaotnpiwv Noéuou N. 14/60 (6rmw¢ Tporrorroinénke) ornpilérav ornv
maAaiorepn AyyAik avriAnwn kai mpakTiky ; BA". Pastella Marine Co.
Ltd v. National Iranian Tanker Co. Ltd [1987] 1 CLR 583. O1 mpwre¢
TEQITTTWOEIS dlatayuarwyv Mareva agopouoav evayouévous EKTOC
oikaiodoaoiag ol orroiol dlatnpoucav xpnuara o€ TpAmeles EViog NG

oIKaiodooia¢ e aueoo kKivouvo uetaBifaons twv XpHUATwV EKTOC
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Oikaiodoaiag, 101aiTepa eVOWEI TNC UEYAANS TBavoTnTAaC EMITUXIAS OTHV
aywyn. Merayevéarepa téroia diarayuara KaAuwav kai TNV mTEQITITWON
evayouévwy T1ou dléusvav evioc OIKalodoaoiag UTTO UTTOTITEC OUWC
ITEPIOTACEIC TTOU Onuioupyouoav IOIdITELO POLO yId TO EVOEXOUEVO
uerapifaons Twv Xpnudrtwv TOoUuS €EKTOC OIKalodoaoiag. — Rahman
(Prince Abdul) v. Abu Taha and another [1980] W.L.R 1268- 6mmw¢ Kai
ortnv  mePITTwon  Kabw¢ Aéxbnke ornv Rasu Maritime SA .

Perusahaon [1978] Q.B. 664 umopeuudrwy avri xpnuarwv.

lapdr ouwg 10 apbpo 32 tou [lepi Aikaotnpiwv Nouou tou 1960
TTAPEXEI EVTOC TWV EKEI PNTWS TTPOCOIOPICOEVTWY Opiwv , gupeia
O1aKpITIKN eéouaia yia TNV €KOOON TTPOCWPIVWY OIaTayUATWY Kal
ITapOTI N AOKNON AQuTAS TG £€ouaiac TTPETTEI va dIaTnPEITal EAAOTIKN
EAEUBEPN ATTO TUTTIKOUS KQVOVES , UTTOKEITAI EVTOUTOIC OE APXEC TTOU
arroBAérouv o€ dlatipnon TNS 100pPOTTIAC OTA  JIKAIWUATA  TWV
o1adikwv. H orépnan , uéxpl tnv €KdoOn TEAIKNG ATTOQACNS THV oTToid
0 evayouevo¢ Ba urrootei ue TNV OEOUEUCN TTEPIOUCIAKWY OTOIXEIWV
ToU O&Vv QTTOTEAOUV TO QVTIKEIUEVO TNG aywyng, O&v OiKaloAoyeirai
mapd HOvo Oc EEQIPETIKEC TTEQITITWOEISC , NTOI OE EKEIVEC TTOU
KaradeikvueTal OTI IOXUPN aITia aywync 8a mapéusve Xwpic avrikpioua
AOyw aueoou , amrou KivOUVOU QITOUAKPUVONG  TTEPIOUTIAKWY
OTOoIXEIWV OTO EEWTEPIKO TTPOC TTAPEUTTOOION IKAVOTTOINONS TNG
avauevouEevnNS armoaons ornv aywyn. Eivar kara tnv amown pag

TPoQAvEC OTI N TTapouoa OV NTav uia TETola EQIPETIKN TTEQITTTWOT.

Onrwg urrodeciéaue mpoopara otnv Marketrends (Capital Market) Ltd v.

[ewpyiou , [MoA. E@. 11261, nuep. 13 NoecuBpiou 2002, n ev Adyw
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gouaia «TTPETTEl va dOKEITal E QEIdW, OXI WS WETPO  YEVIKAG
£EAOQAAIONC» yIa TO EVOEXOUEVO €ioTTPAéNG € ATTOQPATEWS XPEOUS. 2€
TEQITITWOEIC OTTWC N TTapouca o OUUBAAAOUEVOC UTTOPEl yia Thv
e€AOQAAION TOU va UEPIUVAOEI EK TWV TTPOTEPWYV. AUTO EV TTPOKEIUEVW
Empaée kal n epeociouoca. Kair oev Ba mpérel va avauével armo T1o
Aikaortnpio evioxuon tng eéacpalions o€ BApo¢ Tou evayouévou
WOTE va KAAUQOEi 1O evOEXOUEVO IKAQvoTToinonNS TEAIKAG Qmmo@acng.
Emmouévwg dev €3IKaloAoyeiTo oUTwS 1 AAAwCS n ékdoon Tou {nTnBévroc

dlarayuarog. Agv xpeialeral AoITov va emeKTaBouE.

H épeon amroppitrreral ue E€odax

TPITOI MH AIAAIKOI ENMHPEAZOMENOI

MapdAov O11 TO diATtayua atreubuveTtal kal deouevel Tov Evaydpevo d1ddiko,
TpiTol 01 oTroiol  Aaupdvouv yvwon Tou OlaTtdyuatog , o@eilouv

OUUMOPOWON TTPOG auTod , Pettit supra :

(a) Third party with notice of freezing injunction against defendant

Although the freezing injunction is an in personam order against the
defendant, any third party who has notice of a freezing injunction
which affects money or other assets of the defendant in his hands
will be gquilty of contempt of court if he knowingly assists in the
disposal of assets, whether or not the defendant has notice of the
injunction. Thus as soon as a bank is given notice of a freezing

injunction it should freeze the defendant’s bank account”
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AIATACMA MAREVA TMAIrKOzMIOY EMBEAEIAZ

Aiarayua TUTTOU Mareva oTpE@eTal evavtiov Evayouévou £TTi TOU OTT0ioU TO
AikaoTripio d€xeTal dIKAIOd0OIa O OXEON ME TTEPIOUCIAKA TOU OTOIXEIO

EVTOG Kal €KTOG Kutrpou , Pettit supra :

p. 650

“As a matter of English law the court has jurisdiction to grant relief

against any party properly before it in relation to assets wherever.

situate, for the freezing jurisdiction is not a territorial jurisdiction, but
depends on the unlimited jurisdiction of the court in personam against
any person (whether an individual or a corporation) who under
English procedure was properly made a party to proceedings

pending in England”.

“...it can be now be regarded as established that the court has

jurisdiction to issue a freezing injunction over the defendant’s assets.

wherever they may be. Such a worldwide injunction may be made

before as well as after judgment. In the Court of Appeal Lord
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Donaldson MR agreed with the statement of Browne-Wilkinson VC at
first instance that three requirements needed to be satisfied before
taking what he referred to as ‘the extreme step that is asked for in
this case’.

First, he said, the special circumstances of the case must justify the

exceptional order sought.

Secondly, he said, the order must be in accordance with the rationale
on which a freezing injunction is based. The basic requirement is that
the court should make an effective order to preserve assets against
an effective enforcement can be obtained eventually if the claimant is
successful at the ftrial. In the Court of Appeal Lord Donaldson MR
pointed out that while the existence of sufficient assets within the
Jurisdiction is an excellent reason for confining the jurisdiction to such
assets, other considerations apart the fewer the assets within the
Jurisdiction the greater the necessity for taking protective measures in
relation to those outside it.

Thirdly , the order of the court should not conflict with the ordinary

principles of international law”.

ANOKAAYWH MNEPIOYZIAKQN ZTOIXEION

Me o100 TnVv Trayotroinon Toug TO AIKOOTAPIO OuvaTal va €KOWOEI

OldTayua atmmokAAUWNS TwV TTEPIOUCIAKWY OTOIXEiwV Tou Evayopévou |

Pettit supra :

p.652
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“(vii) Disclosure of assets
A v C [1980] 2 All ER 347 seems to have been the first reported case

in which the question arose whether the court has jurisdiction to

make an order for discovery in aid of a freezing injunction. In that
case Goff J held that it had, and less than 10 years later Nicholls LJ
was able to say, in Derby & Co Ltd v Weldon [1989] 1 All ER 469

that it was now established law that the English Courts have
jurisdiction to make a disclosure order in respect of assets outside

England and Wales both before judgment and after judgment’.

AIATACMA EPEYNHZ — ANTON PILLER

To AlGraypa gpeuvng ATTOOKOTTEI OTNV dIATAPNON PMAPTUPIAG KAl atToQuyn

KATaoTPOYNG TNG o€ TTPWIYO oTAdIo TNG dladikaaoiag, Pettit supra :

p.653

(i) Origins

The search order slightly predates the freezing injunction. The first
reported case is EMI Ltd v Pandit [1975] 1 All ER 418, decided on 5
December 1974, and the first Court of Appeal decision, the one

which gave its original name to the order, was Anton Piller K G v.
Manufacturing Processes Ltd [1976] 1 All ER 779 , decided at the

end of 1975. The practice of granting search orders was approved in

principle by the House of Lords in Rank Film Distributors Ltd v Video.
Information Centre [1981] 2 All ER 76”.
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“.A claimant may believe that it is essential to his case to have
inspection of documents or other things in the possession of the
defendant, and may have reason to fear that if the defendant is
forewarned there is a grave danger that vital evidence will be
destroyed, for example that papers will be burnt , or lost, or hidden ,
or taken beyond the jurisdiction , and thus the ends of justice will be

defeated. It was established long ago in the leading case of Entick v.

Carrington (1765) that no court has any power to use a search
warrant to enter a man’s house so as to see if there are papers or
documents there which are of an incriminating nature, whether libels
or infringements of copyright or anything else of the kind. In the
Anton Piller case itself Lord Denning MR said : ‘None of us would
wish to whittle down that principle in the slightest’ and no doubt in

theory that principle remained unimpaired”.

NMPOYMOOEZEIZ EKAOZHZ AIATATMATOZ EPEYNH2

O1 mTpouTToBEocig o1 otroieg avayvwpicel n NopoAoyia €ival o1 1o KATw

Pettit supra :

p. 655

“(iii) Pre-conditions to making order

According to Ormod LJ in the Anton Piller case there are three_

essential pre-conditions to the making of an order. First, there must

be an extremely strong prim facie case. Secondly, the damage,

potential or actual , must be very serious for the plaintiff. Thirdly,
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there must be clear evidence that the defendants have in their
possession incriminating documents or things, and that there is a real
possibility-that they may destroy such material before an application
inter partes can be made. To these one may add Lord Denning MR’s
dictum that the inspection must do no real harm to the defendant or
his case. Lastly , the court will normally want to be satisfied that the
plaintiff is good for any damages which might ultimately be ordered
against him on the undertaking in damages that he will be called

upon to give as a condition of the order”.

NMPONOMIO ENANTIA 2THN ENOXOINOIHZH

A1adIkog dev Ba diataxbei va atrokaAUWel £yypago 1 JapTupia Tou TToU ToV

EVOXOTTOIEI TTOIVIKA , BA. Pettit supra:

p. 657

“(v) Privilege against self-incrimination
In Rank Film Distribution Ltd v Video Information Centre [1981] 2 All
ER 76 the House of Lords held that a defendant would not be

compelled to answer questions or disclose documents where

compliance  might involve self-incrimination including  self-
incrimination of civil contempt. There is no way in which a court can
compel disclosure while at the same time protecting the defendant

from the consequences of self-incrimination’.

EPIAAEIO ATONOMHZ AIKAIOZYNHZ
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Alatayuata epeuvng ekdidovtal oAPEPA TTIO0 ocuxva TTapd ToTE , BA. Pettit

supra :

p. 658

“(vi) Exceptional or routine ?

Between 1974 and 1986 the search order had ceased to be the very

rare and exceptional remedy that had been envisaged in the early

cases, and such orders were according to Scott J in Columbia_
Pictures Industries Inc v. Robinson [1986] 3 All ER 338 at 369

regularly applied for and granted in all divisions of the High Court. In

no previous case had the propriety of the obtaining and execution of
a search order been examined otherwise than in interim proceedings.
Scoft J of course accepted that search orders have become
established as one of the tools of the administration of justice in civil
cases with the main purpose of preserving evidence necessary fro
the claimant’s case. He was, however , concerned with the effect that
such an order, made in secrecy ex parte , may have on the
defendant. It had to be realized, he said, that a common , perhaps
the usual, effect of the service and execution of an Anton Piller order
is to close down the business which , on the applicant’s evidence,
being carried on the violation of their rights. If that is the intention of
the applicants it is , he later stated, an improper one an abuse of the

search order procedure’.
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OPOI EKAOZHZ ANTON PILLER

O1 6pol €kdoong diaTayuaTog epelvng TTeEpIypdpovTal oTo Pettit supra :

p. 659

“(vii) Guidelines

Scott LJ went on to lay down guidelines that should be applied bearing in

mind the draconian and essentially unfair nature of the order from the point

of view of the defendant. They are :

(i)

(i)

(iii)

(iv)

Search orders should be drawn so as to extend no further than the
minimum extent necessary to achieve the purpose for which they
are granted.

A detailed record of the material taken should always be required
to be made by the solicitors who execute the order before the
material is removed from the defendant’s premises.

No material should be taken from the defendant’s premises by the
executing solicitors unless it is clearly covered by the terms of the
order. The practice which had grown up whereby the defendant is
procured by the executing solicitors to give consent to additional
material being removed is wholly unacceptable.

Seized material the ownership of which is in dispute, such as
allegedly pirated tapes, should not be retained by the plaintiff’s
solicitors pending trial. It should be delivered to the defendant’s

solicitor as soon as he is no the record subject to an undertaking
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for its safe custody and production , if necessary, at the trial. All
documents which are removed should be immediately
photocopied and returned.

(v)  Affidavits in support of an application for a search order ought to
err on the side of excessive disclosure. In the case of the material
falling into the grey area of possible relevance, the judge, not the
plaintiff’'s solicitors, should be the judge of relevance”.

2NV KOTTpo £papudoTnkav Kal uioBeThBnkav ol apXEG kal vopoAoyia Anton
Piller. BAétre In re Pelekanos (1989) 1 CLR 178 . O AikaoTrg AnunTpidadng

avag@EépEl Ta o KATw oTnv oeAida 468 :

«The facts that led to these proceedings arose as a result of an
interim order in the form of an Anton Piller one, by which an order
was granted by the District Court of Nicosia and which prohibited the

applicants from

(a) prating or disposing of the books, receipts contracts, documents
and correspondence of applicant No. 3

(b) altering or destroying the books , receipts, contracts, documents
and correspondence of applicant No. 3

(c) using machinery , tools , building material , labourers and
personnel of applicant No. 3 for the purpose of erecting the
blocks of flats under the names Pelekanos Court No. 10 and
Pelekanos Court No. 11 situated at Nicosia and which belong to

applicant No. 4”

Kai oTig 0€Aideg 469 kai 472 avTioToIXa :
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« The order that was made is known as an Action Piller Order and it
fook its name from the case of Anton Piller K.G. v. Manufacturing
Processes Ltd [1976] Ch. 55 (also [1976] 1 All ER 779).

The Anton Piller case was concerned with copyright infringement and
misuse of confidential information. The plaintiff company was a
German manufacturer of electric motors and generators which had
designed a frequency converter for the particular purpose of
supplying power to computers produced by IBM. The defendants , an
English company and their two directors were the United Kingdom
agents of the plaintiffs. The plaintiffs claimed that the defendants
were in secret communication with other German manufacturers and
were passing to them confidential information about the plaintiffs
power units and details of a new converter , the disclosure of which

could be most damaging to the plaintiffs.

To prevent the destruction by the defendants of documents in their
possession relating to the plaintiffs machines or designs the plaintiffs
applied ex parte in the Chancery Division of the High Court for an
order requiring the defendants to permit the plaintiffs to enter the
defendant’s premises in order to inspect all such documents and
remove them into the custody of the plaintiffs’ solicitors and for an
interim injunction to restrain the defendants from infringing their

copyrights and disclosing confidential information.
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Lord Denning MR in his judgment in the Anton Piller Case [1976] Ch.
55 at p.60, had this to say:

Let me say at once that no court in this land has any power to issue a
search warrant to enter man’s house so as to see if there are papers
or documents there which are of an incriminating nature, whether
libels or infringements of copyright or anything else of the kind. No
constable or bailiff can knock at the door and demand entry so as to
inspect papers or documents. The householder can shut the door in
his face and say Get out. That was established in the leading case of
Entick v Carrington (1765) 2 Wils K.B 275. None of us would wish to
whittle down that principle in the slightest. But the order sought in this
case is not a search warrant. It does not authorise the plaintiffs
solicitors or anyone else to enter the defendants premises against
their will. It does not authorise the breaking down of any doors, not
the shipping in by a back door, nor getting in by an open door or
window. It only authorizes entry and inspection by the permission of
the defendants. The plaintiffs must get the defendants permission.
But it does do this: it brings pressure on the defendants to give
permission. It does more. It actually orders them to give permission-
with, | suppose, the result that if they do not give permission, they are

guilty of contempt of count.

This may seem to be a search warrant in disguise.

Lord Denning , MR after proceeding to say that the making of an

Anton Piller Order is not covered by the Rules of the Supreme Court

/root/convert/apache-tomcat-6.0.20/temp/ ® @ V0V VOV VO VO OO OV . 5580888600112134112.doc 73



but that it was based on the inherent jurisdiction of the Court, asked
himself when such an order could be made and at page 61 of the

report | read this :

It seems to me that such an order can be made by a judge ex parte ,
but it should only be made where it is essential that the plaintiff
should have inspection so that justice can be done between the
parties : and when if the defendant were forewarned, there is a grave
danger that vital evidence will be destroyed, that papers will be burnt
or lost or hidden, or taken beyond the jurisdiction and so the ends of
justice be defeated and when the inspection would do no real harm to

the defendant of his case.

Nevertheless, in the enforcement of this order, the plaintiffs must act
with the circumspection. On the service of it, the plaintiffs should be
attended by their solicitor, who is an officer of the Court. They should
give the defendants an opportunity of considering it and of consulting
their own solicitor. If the defendants wish to apply to discharge the
order as having been improperly obtained, they must be allowed to
do so. If the defendants refuse permission to enter or to inspect , the
plaintiffs must not force their way in. They must accept the refusal ,
and bring it to the notice of the Court afterwards, if need be on an

application to commit.

And he pointed out (see p. 61 (E-F) that the Court was prepared to

sanction the continuance of the issue of an Anton Piller order but only

/root/convert/apache-tomcat-6.0.20/temp/ ® @ V0V VOV VO VO OO OV . 5580888600112134112.doc 74



in an extreme case where there is grave danger of property being

smuggled away or of vital evidence being destroyed.

In the same case Ormrod LJ in delivering his judgment summed up

the principle at pp 61-62 of the report. | am citing as follows:

The proposed order is at the extremity of this court’s powers. Such
orders , therefore, will rarely be made, and only where there is no

alternative way of ensuring that justice is done to the applicant.

There are three essential pre conditions for the making of such an
order , in my judgment. First there must be an extremely strong prima
facie case. Secondly, the damage, potential or actual , must be very
serious for the applicant. Thirdly, there must be clear evidence that
the defendants have in their possession incriminating documents or
things, and that there is a real possibility that they may destroy such

material before any application inter partes can be made.

Counsel for the applicants has in effect submitted that an Anton Piller
order can only be made where there is an interference with
copyrights. However in the United Kingdom such orders were made
in actions concerning monies due under an agency agreement
(Yousif v Salama (1980) 1 WLR 1540) matrimonial cases (Emanuel v
Emanuel [1982] 1 WLR 669) in instances to assist in execution of a
Jjudgment (Distributori Automatici Italia SpA v. Holford General
Trading Co. Ltd [1985] 1 WLR 1066) but they have been refused

where the plaintiffs sought evidence on which to base their action.
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In the case before me and having read the arguments put forward by
counsel for the applicants in his written address , I find that, although
there may be good grounds for appealing against the reasons of the
District Court for granting the order | have not been satisfied by the
arguments put forward by the applicants that the District Judge had
no jurisdiction in the circumstances of the case, to make the order
complained of and for this reason | dismiss the application but in the

circumstances | make no order as to costs:”
Ap. Xpiotog KAnpidng

Av. KaBnyntg, EupwTraikod MavemmoTthuio
8 NoguBpiou 2010
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